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UNITED STATES BANKRUPTCY COURT
DISTRICT OF COLORADO

In re:

Atna Resources Inc., et al.

Debtors.1

)
)
)
)
)
)

Case No. 15-22848 JGR

Chapter 11

Jointly Administered Under
Case No. 15-22848 JGR

______________________________________________________________________________

NOTICE OF FILING REVISED FORM OF PROPOSED SALE ORDER
______________________________________________________________________________

PLEASE TAKE NOTICE that, on May 1, 2016, the Debtors filed a Notice of Filing
Form of Proposed Sale Order (the “Original Notice”) (Docket No. 448), pursuant to which the
Debtors filed a proposed form of Sale Order in support of the Motion for Entry of: (I) an Order
(A) Approving Bidding and Auction Procedures for the Sale of Substantially all of the Debtors’
Assets, (B) Scheduling an Auction, Sale Hearing, and Other Dates and Deadlines, (C)
Authorizing the Debtors to Designate a Stalking Horse Purchaser and Grant Stalking Horse
Protections, (D) Approving the Assumption and Assignment of Contracts and Leases and Related
Cure Procedures, and (E) Granting Related Relief, and (II) an Order Approving the Sale of
Substantially All of the Debtors’ Assets Free and Clear of Liens, Claims, and Encumbrances
(Doc. No. 398).

PLEASE TAKE FURTHER NOTICE that attached hereto is a revised form of
proposed Sale Order reflecting changes agreed upon by the four winning bidders from the May
2, 2016 auction, changes to resolve certain informal and formal objections received from various
parties, and to make other minor cleanup corrections. A redline reflecting all changes to the
form filed with the Original Notice is attached hereto.

PLEASE TAKE FURTHER NOTICE that the Debtors reserve all rights to further
modify the proposed Sale Order as necessary or appropriate. In the event of any further material
modifications, the Debtors will promptly file a redline with the Court reflecting the changes
being made.

1 The debtors and debtors in possession and their respective case numbers are: Atna Resources Inc. (15-22848);
Canyon Resources Corporation (15-22849); CR Briggs Corporation (15-22850); CR Montana Corporation (15-
22851); CR Kendall Corporation (15-22852); Atna Resources Ltd. (15-22853); Horizon Wyoming Uranium, Inc.
(15-22854).
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Dated: May 4, 2016 Respectfully submitted,

SQUIRE PATTON BOGGS (US) LLP

/s/ Stephen D. Lerner
Stephen D. Lerner (Ohio #0051284)
Squire Patton Boggs (US) LLP
221 E. Fourth Street, Suite 2900
Cincinnati, OH 45202
(513) 361-1200 (phone)
(513) 361-1201 (fax)
Stephen.lerner@squirepb.com
Admitted to District Court for District of
Colorado

Nava Hazan (NY # 3064409)
Squire Patton Boggs (US) LLP
30 Rockefeller Plaza, 23rd Floor
New York, NY 10112
(212) 872-9800
(212) 872-9815
Nava.hazan@squirepb.com
Admitted to District Court for District of
Colorado

Aaron A. Boschee (Colorado #38675)
Squire Patton Boggs (US) LLP
1801 California Street, Suite 4900
Denver, CO 80202
(303) 830-1776 (phone)
(303) 894-9239 (fax)
Aaron.boschee@squirepb.com

Attorneys for the Debtors and Debtors in
Possession
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UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF COLORADO

In re:

Atna Resources Inc., et al.

Debtors.1

)
)
)
)
)
)

Case No. 15-22848 JGR

Chapter 11

Jointly Administered Under
Case No. 15-22848 JGR

____________________________________________________________________________

ORDER (I) APPROVING THE SALE OF CERTAIN ASSETS OF THE DEBTORS
FREE AND CLEAR OF LIENS, CLAIMS, ENCUMBRANCES, AND OTHER
INTERESTS, (II) APPROVING THE ASSUMPTION AND ASSIGNMENT OF

CERTAIN EXECUTORY CONTRACTS AND UNEXPIRED LEASES, AND (III)
GRANTING RELATED RELIEF

______________________________________________________________________________

This matter comes before the Court on the Motion of Debtors and Debtors in Possession

for Entry of: (I) an Order (A) Approving Bidding and Auction Procedures for the Sale of

Substantially all of the Debtors’ Assets, (B) Scheduling an Auction, Sale Hearing, and Other

Dates and Deadlines, (C) Authorizing the Debtors to Designate a Stalking Horse Purchaser

and Grant Stalking Horse Protections, (D) Approving the Assumption and Assignment of

Contracts and Leases and Related Cure Procedures, and (E) Granting Related Relief, and (II)

an Order Approving the Sale of Substantially All of the Debtors’ Assets Free and Clear of

Liens, Claims, and Encumbrances (the “Sale Motion”)2 (Docket No. 398) and on the

supporting documents filed by the Debtors (Docket Nos. 425, 430, and 431). The Court (i)

having reviewed the Sale Motion and all supporting documents, (ii) having previously entered

the Order Establishing Procedures for the Conduct of a Restructuring Transaction Process

1 The debtors and debtors in possession and their respective case numbers subject to this motion are: Atna Resources
Inc., (15-22848); Canyon Resources Corporation (15-22849); CR Briggs Corporation (15-22850); CR Montana
Corporation (15-22851); CR Kendall Corporation (15-22852); Atna Resources Ltd. (15-22853); Horizon Wyoming
Uranium, Inc. (15-22854).

2 Capitalized terms used but not defined herein shall have the meanings given in the Sale Motion or in the relevant
Asset Purchase Agreement (as applicable).
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and Granting Related Relief (the “Transaction Process Order”) (Docket No. 366), which,

among other things, approved procedures and established an overall timeline for conducting a

broad transaction process, and the Revised Order (A) Approving Bidding and Auction

Procedures for the Sale of Substantially all of the Debtors’ Assets, (B) Scheduling an Auction,

Sale Hearing, and Other Dates and Deadlines, (C) Authorizing the Debtors to Designate a

Stalking Horse Purchaser and Grant Stalking Horse Protections, (D) Approving Cure

Procedures for the Assumption and Assignment of Contracts and Leases, and (E) Granting

Related Relief (the “Bid Procedures Order”) (Docket No. 422), which, among other things,

approved bid procedures (the “Bid Procedures”), contract procedures and related procedures

for soliciting bids, conducting an auction, and assuming and assigning contracts and leases in

connection with the Debtors’ section 363 sale process (the “Sale Process”); (iii) having

conducted a hearing on May 5, 2016 (the “Sale Hearing”) to consider granting the relief

requested in the Sale Motion, and (iv) being otherwise fully advised of the premises; and all

timely objections to the Sale Motion having withdrawn, resolved, or overruled; the Debtors

having conducted the Sale Process in an appropriate and efficient manner in accordance with

the Bid Procedures and having determined in their business judgment, in consultation with the

Consultation Parties (as defined in the Bid Procedures Order), that the bids (the “Successful

Bids”) received from the Buyers (as defined below) as set forth in the respective Asset

Purchase Agreements attached hereto (collectively, with all related agreements, documents or

instruments and all exhibits, schedules and addenda to any of the foregoing, the “Sale

Agreements”) are the highest and best offers for the assets that are the subject of each of the

Sale Agreements (collectively, the “Purchased Assets”) and will maximize value; adequate

notice of the Sale Motion, the Sale Process, and the Sale Hearing having been given under the
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circumstances; and it appearing that the relief requested in the Sale Motion is in the best

interests of the Debtors, their estates and creditors, and all other parties-in-interest in these

bankruptcy cases; and it further appearing that the legal and factual bases set forth in the Sale

Motion and at the Sale Hearing establish just cause for the relief granted herein; and after due

deliberation thereon,

IT IS HEREBY FOUND AND DETERMINED THAT:

A. Jurisdiction and Venue. This Court has jurisdiction to consider the Sale

Motion and the sale of the Debtors’ Assets, including the transactions contemplated by the Sale

Agreements, pursuant to 28 U.S.C. §§ 157(b)(1) and 1334(a). This is a core proceeding pursuant

to 28 U.S.C. § 157(b)(2)(A), (N) and (O). Venue of these cases and the Sale Motion in this

District and before this Court is proper pursuant to 28 U.S.C. §§ 1408 and 1409.

B. Statutory Predicates. The statutory and other legal predicates for the relief

sought in the Sale Motion are Bankruptcy Code sections 105, 363, 365, 503, 507 and 541,

Bankruptcy Rules 2002, 6004, 6006, 7052, 9007, 9008 and 9014, and Local Rules 2002-1 and

6004-1. The consummation of the transactions contemplated by the Sale Motion, Sale

Agreements and this Order is legal, valid and properly authorized under all applicable provisions

of the Bankruptcy Code, the Bankruptcy Rules and the Local Rules, and all of the applicable

requirements of such sections and rules have been complied within respect of such transactions.

C. Final Order. This Sale Order constitutes a final and appealable order

within the meaning of 28 U.S.C. § 158(a). Notwithstanding Bankruptcy Rules 6004(h) and

6006(d), the Court expressly finds that there is no just reason for delay in the implementation of

this Sale Order, and expressly directs entry of judgment as set forth herein.
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D. Notice. As evidenced by the certificates of service and certificates of

publication previously filed with the Court (Docket Nos. 330, 402, 410, 424, 429, 432, 434, 437,

and 438), the representations of counsel at the Sale Hearing and for the reasons discussed at the

Sale Hearing, good and sufficient notice of the Sale Process, the Sale Motion, the Bid Procedures

Order, the Auction, the potential assumption and assignment of contracts and leases, and all sale

and related transactions contemplated by the Sale Agreements (the “Sale Transactions”) was

provided under the circumstances to all parties entitled to receive notice and any other interested

parties, including those whose identities are unknown to the Debtors, and no other or further

notice is necessary or appropriate.

E. Opportunity to Object. A reasonable opportunity to object or be heard

with respect to the Sale Motion and the relief requested therein has been afforded to all parties in

interest.

F. Extensive Prepetition Marketing Efforts by the Debtors. The Sale

Transactions represent the highest and best bids for the Purchased Assets and are the product of

extensive efforts by the Debtors and their advisors to market and maximize the value of the

Debtors’ assets and to identify all available reasonable restructuring alternatives. The Sale

Process has been led by the Debtors’ investment banker, Maxit Capital LP (“Maxit”), and began

in earnest prior to the Petition Date. In particular, the Debtors and Maxit contacted at least 65

parties, consisting of 41 strategic parties and 24 financial investors to determine whether such

parties had an interest in engaging in a strategic transaction with the Debtors. The Debtors

sought proposals for equity investment, debt financing and/or asset sale transactions. The

Debtors provided non-disclosure agreements to interested parties and received 12 executed

agreements. The Debtors also provided the parties that signed a non-disclosure agreement access
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to the Debtors’ dataroom. Thereafter, two parties conducted site visits. Ultimately, however, no

proposal to engage in a transaction was received prior to the commencement of these chapter 11

cases. The pre-petition marketing process, however, established a framework for completing the

Sale Process in these chapter 11 cases.

G. Extensive Postpetition Marketing Efforts by the Debtors. Since the

Petition Date, the Debtors and Maxit continued to market the Debtors’ assets and sought various

opportunities and options for third parties to engage in a transaction with the Debtors. In

particular, starting during the week of December 14, 2015, Maxit began distributing a marketing

teaser to potentially interested transaction parties (the “Potential Transaction Parties”), and was

in contact with more than 70 strategic parties and financial investors. The Debtors and Maxit

sought proposals for equity investment, debt financing and/or asset sale transactions. The

Debtors provided non-disclosure agreements to interested parties and received 13 executed non-

disclosure agreements since the Petition Date. The Debtors also provided the parties that signed

a non-disclosure agreement access to the Debtors’ dataroom. Several parties were active in the

dataroom and conducted site-visits. As a result of these efforts, the Debtors received five (5)

bids for various sets of assets by the April 28, 2016 bid deadline from the following bidders (the

“Qualified Bidders”): (i) Waterton Precious Metals Fund II Cayman, LP (“Waterton”), (ii) DV

Natural Resources, LLC (“DV Natural Resources”), (iii) Solitario Exploration & Royalty Corp.

(“Solitario”), (iv) Randol International Ltd., (v) W.R.H. Nevada Properties, LLC (“WRH

Nevada” and, collectively with Waterton, DV Natural Resources and Solitario, the “Buyers”).

H. The Auction. The Debtors conducted an auction (the “Auction”) on May

2, 2016 in accordance with the Bid Procedures, all previously entered orders of this Court, and

written auction procedures provided to bidders prior to the commencement of the Auction and
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read into the record at the Auction that were fair, reasonable, equitable, and designed to

maximize value through competitive bidding. A full and complete transcript of the Auction is on

file with the Court (Docket No. [*]). At the Auction, each of the Qualified Bidders was in

attendance and actively participated in the bidding. Counsel for the Official Committee of

Unsecured Creditors was present as well. The Debtors first conducted an auction for

substantially all of the Debtors’ Assets (the “Bulk Auction”) followed by individual auctions for

subsets of Assets (the “Individual Auctions”). Following numerous rounds of competitive

bidding, the Debtors, in consultation with the Consultation Parties, determined that the results of

the Individual Auctions were collectively higher and better than the results of the Bulk Auction.

I. The Successful Bids. The following are the Debtors’ summaries of the

bids that were determined by the Debtors, in consultation with the Consultation Parties, to be the

successful bids for each of the Individual Auctions and a summary of the key terms of each

transaction:3

a. Waterton. Waterton was selected as the successful bidder for the assets that
are the subject of the Asset Purchase Agreement attached hereto as Exhibit A
(the “Waterton Asset Purchase Agreement”) on the terms set forth therein.
The specific assets being acquired (the “Waterton Purchased Assets”) and the
consideration therefor is summarized as follows:

i. Pinson Project. Waterton is acquiring the Debtors’ Pinson
Project for a credit bid in the amount of $5 million,
$500,000 of which is a credit bid of DIP Obligations and
the remainder of which is a credit bid of Pre-Petition
Indebtedness.4

ii. Columbia Project. Waterton is acquiring the Debtors’
Columbia Project for a credit bid in the amount of $1.6

3 The following is only a summary and is provided for illustrative purposes only. All bids described are subject to
the specific terms and conditions set forth in the respective Sale Agreements. In the event of any inconsistency
between the following summaries of the bids and their respective Sale Agreements, the Sale Agreements shall
govern.

4 As used in this Order, the terms DIP Obligations and Pre-Petition Indebtedness shall have the meanings assigned in
the DIP Order (Docket No. 271).
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million from DIP Obligations and a grant of a one percent
(1%) Net Profit Interest to CR Montana Corporation with a
five year term (as described in greater detail in the
Waterton Asset Purchase Agreement or related
documents).

iii. Copper Cliffs Royalty. Waterton is acquiring certain
royalty rights known as the “Copper Cliffs Royalty” for a
credit bid in the amount of $250,000 from DIP
Obligations.

iv. Briggs Royalty Interest. Waterton is acquiring a royalty
right held by Debtor Canyon Resources to receive 50% of
a 3% royalty interest in Debtor CR Briggs for a credit bid
in the amount of $250,000 from Pre-Petition Indebtedness.

b. DV Natural Resources. DV Natural Resources was selected as the successful
bidder for the assets that are the subject of the Asset Purchase Agreement
attached hereto as Exhibit B (the “DV Natural Resource Asset Purchase
Agreement”) on the terms set forth therein. The specific assets being acquired
(the “DV Natural Resource Purchased Assets”) and the consideration therefor
is summarized as follows:

i. Briggs Project. DV Natural Resources made the only bid
for the Debtors’ Briggs Project and is acquiring the Briggs
Project for consideration consisting of (i) the assumption of
all Briggs reclamation and environmental obligations, (ii)
the assumption of the surety bonds issued with respect to
the Briggs Project and the full amount of cash collateral
posted with Lexon, estimated to be approximately $1.6
million, and (iii) the agreement of Debtor CR Briggs to
make an advance deposit of $180,000 for an engine repair
necessary for the Briggs Project.

c. Solitario. Solitario was selected as the successful bidder for the assets that are
the subject of the Asset Purchase Agreement attached hereto as Exhibit C (the
“Solitario Asset Purchase Agreement”) on the terms set forth therein. The
specific assets being acquired (the “Solitario Purchased Assets”) and the
consideration therefor is summarized as follows:

i. CR Montana Mineral Rights Royalty. Solitario is
acquiring a royalty right related to mineral rights owned by
Debtor CR Montana Corporation for a $50,000 cash
payment.
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d. WRH Nevada. WRH Nevada was selected as the successful bidder for the
assets that are the subject of the Asset Purchase Agreement attached hereto as
Exhibit D (the “WRH Nevada Asset Purchase Agreement”) on the terms set
forth therein. The specific assets being acquired (the “WRH Nevada
Purchased Assets”) and the consideration therefor is summarized as follows:

i. CR Montana Mineral Rights. WRH Nevada is acquiring
mineral rights owned by Debtor CR Montana Corporation
and all research materials, exploration records and data
relating to such mineral rights, including all such materials
currently warehoused in Montana and in Denver,
Colorado, for a $350,000 cash payment.

J. Sales are Appropriate. The Sale Transactions pursuant to the Sale

Agreements meet the standards for sales outside the ordinary course of business under section

363(b)(1) of the Bankruptcy Code. Pursuant to Section 11 of the Bid Procedures, Waterton

consents to the Debtors seeking to enter into each of the Sale Transactions. The Sale

Transactions represent the sound business judgment of the Debtors and are appropriate in light of

the facts and circumstances surrounding the Sale Transactions and these cases because (1) the

Sale Transactions were selected as the highest and best offers for the Purchased Assets after

extensive marketing and competitive bidding at the Auction and will therefore maximize value,

and (2) the terms of the sale are fair and reasonable and were negotiated in good faith and at

arm’s length with Buyer.

K. Corporate Authority. Subject to the entry of this Order, the Debtors have

full corporate power and authority to execute the Sale Agreements and all other documents

contemplated thereby, and to consummate the transactions contemplated in connection therewith.

L. Business Justification. The Debtors have (1) articulated and demonstrated

good, sufficient and sound business reasons for consummating the Sale Agreements, the sale of

the Purchased Assets and the Sale Transactions; (2) appropriately exercised their business

judgment, in consultation with the Consultation Parties, by entering into the Sale Transactions;
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and (3) demonstrated compelling circumstances for entry into the Sale Transactions pursuant to

Bankruptcy Code section 363(b)(1), in that, among other things, the immediate approval by the

Court of the Sale Transactions with Buyers is necessary and appropriate to maximize the value

of the Debtors’ estates.

M. Best Interests. Approval of the Sale Agreements and the consummation of

the Sale Transactions are in the best interests of the Debtors, their estates, their creditors and

other parties in interest.

N. Highest or Otherwise Best. As demonstrated by (1) the testimony and/or

other evidence proffered or adduced at the Sale Hearing; and (2) the representations of counsel

made on the record at the Sale Hearing, the Buyers’ offers for the purchase of the Purchased

Assets and assumption of certain liabilities as set forth in the Sale Agreements is fair and

reasonable and constitutes the highest or otherwise best offer possible for the Purchased Assets

and provides for consideration which exceeds the total consideration that the Debtors could have

received by any other party for the Purchased Assets. The consideration for the Purchased

Assets is fair and reasonable and constitutes reasonably equivalent value under the Bankruptcy

Code and under the laws of the United States, any state, territory, possession, or the District of

Columbia. The Sale Transactions will provide a greater recovery for the Debtors’ creditors with

respect to the Purchased Assets than would be provided by any other practically available

alternative. Taking into consideration all relevant factors and circumstances, no other entity has

offered to purchase the Purchased Assets for greater total economic value to the Debtors or their

estates.

O. Arm’s Length Transaction and Buyers’ Good Faith. The Sale Agreements

were negotiated, proposed and entered into by the Debtors and the respective Buyers from arm’s-
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length bargaining positions, without collusion, in good faith within the meaning of Bankruptcy

Code section 363(m). None of the Buyers is an “insider” of the Debtors, as that term is defined

in Bankruptcy Code section 101(31). The Sale Agreements were not entered into, and neither

the Debtors nor any Buyer has entered into the Sale Agreements, or propose to consummate the

Sale Transactions, for the purpose of hindering, delaying or defrauding creditors of the Debtors

under the Bankruptcy Code or under the laws of the United States, any state, territory, possession

thereof, or the District of Columbia. Neither the Debtors nor any Buyer have entered into the

Sale Agreements or is consummating the Sale Transactions with any fraudulent or improper

purpose.

P. No Sub Rosa Plan. The consummation of the Sale Transactions outside of

a Chapter 11 plan pursuant to the Sale Agreements neither impermissibly restructures the rights

of the Debtors’ creditors nor impermissibly dictates the terms of a plan of reorganization or

liquidation for the Debtors. The Sale Transactions do not constitute a sub rosa plan.

Q. No Liability Under Section 363(n). Neither the Debtors nor any of the

Buyers have engaged in any conduct that would cause or permit any of the Sale Agreements to

be avoided under Bankruptcy Code section 363(n). Specifically, no Buyer has acted in a

collusive manner with any person and the purchase price was not controlled by any agreement

with unrelated third parties.

R. Free and Clear Findings Required by the Buyers. The Purchased Assets

constitute property of the Debtors’ estates and title thereto is vested in the Debtors’ estates within

the meaning of Bankruptcy Code section 541(a). The Buyers would not have entered into their

respective Sale Agreements and would not consummate the Sale Transactions if the Purchased

Assets were not being sold pursuant to section 363(f) of the Bankruptcy Code, free and clear,
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except for Permitted Encumbrances and Assumed Liabilities expressly provided for by the Sale

Agreements, of all liens, claims, and interests to the fullest extent permitted by section 363(f) and

any other applicable law, including, without limitation, (i) all liens (statutory or otherwise),

claims, mortgages, deeds of trust, pledges, charges, security interests, charges, rights of first

refusal, hypothecations, encumbrances, royalties, easements, leases or subleases, rights-of-way,

encroachments, restrictive covenants, restrictions on transferability or other similar restrictions,

rights of offset or recoupment, subleases, leases or conditional sale arrangements (collectively,

the “Liens”), (ii) all claims as defined in section 101(5) of the Bankruptcy Code, including all

rights or causes of action (whether in law or in equity), proceedings, warranties, guarantees,

indemnities, rights of recovery, setoff, recoupment, indemnity or contribution, obligations,

demands, restrictions, indemnification claims or liabilities relating to any act or omission of the

Debtors or any other person prior to the Closing, consent rights, options, contract rights,

covenants and interests of any kind or nature whatsoever (known or unknown, matured or

unmatured, accrued or contingent and regardless of whether currently exercisable), whether

arising prior to or subsequent to the commencement of the Chapter 11 Cases, and whether

imposed by agreement, understanding, law, equity or otherwise (collectively the “Claims”), and

(iii) all debts, liabilities, obligations, contractual rights and claims and labor, employment and

pension claims, in each case, whether known or unknown, choate or inchoate, filed or unfiled,

scheduled or unscheduled, noticed or unnoticed, recorded or unrecorded, perfected or

unperfected, allowed or disallowed, contingent or non-contingent, liquidated or unliquidated,

matured or un-matured, material or non-material, disputed or undisputed, whether arising prior to

or subsequent to the commencement of the Chapter 11 Cases, and whether imposed by

agreement, understanding, law, equity or otherwise (collectively the “Interests”). Except for
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Permitted Encumbrances and Assumed Liabilities expressly provided for by the Sale

Agreements, the Sale Transactions shall be free and clear of, and no Buyer shall be responsible

for, any Liens, Claims or Interests, including, without limitation, in respect of the following: (i)

any rights or Claims based on any successor or transferee liability, (ii) any Liens, Claims or

Interests that purport to give to any party a right or option to effect any forfeiture, modification,

right of first refusal, or termination of the Debtors’ or any Buyer’s interest in the Purchased

Assets, or any similar rights; (iii) any labor or employment agreements; (iv) mortgages, deeds of

trust and security interests; (v) intercompany loans and receivables between the Debtors or non-

Debtor affiliates; (vi) any pension, multiemployer plan (as such term is defined in Section 3(37)

or Section 4001(a)(3) of ERISA), health or welfare, compensation or other employee benefit

plans, agreements, practices and programs, including, without limitation, any pension plans of

the Debtors or any multiemployer plan to which the Debtors have at any time contributed to or

had any liability or potential liability; (vii) any other employee, worker’s compensation,

occupational disease or unemployment or temporary disability related claim, including, without

limitation, claims that might otherwise arise under or pursuant to (a) the Employee Retirement

Income Security Act of 1974, as amended, (b) the Fair Labor Standards Act, (c) Title VII of the

Civil Rights Act of 1964, (d) the Federal Rehabilitation Act of 1973, (e) the National Labor

Relations Act, (f) the Age Discrimination and Employment Act of 1967 and Age Discrimination

in Employment Act, as amended, (g) the Americans with Disabilities Act of 1990, (h) the

Consolidated Omnibus Budget Reconciliation Act of 1985, as amended, including, without

limitation, the requirements of Part 6 of Subtitle B of Title I of ERISA and Section 4980B of the

Code and of any similar state law (collectively, “COBRA”), (i) state discrimination laws, (j) state

unemployment compensation laws or any other similar state laws, or (k) any other state or
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federal benefits or claims relating to any employment with the Debtors or any of their

predecessors; (viii) the Federal Mine Safety and Health Act of 1977 or its associated regulations;

(ix) penalties of any kind whatsoever assessed against the Debtors by the United States

Department of Labor’s Mine Safety and Health Administration; (x) any bulk sales or similar law;

(xi) any tax statutes or ordinances, including, without limitation, the Internal Revenue Code of

1986, as amended, and any taxes arising under or out of, in connection with, or in any way

relating to the operation of the Purchased Assets prior to the Closing; (xii) any executory

contract or unexpired lease that is not an Assigned Contract that will be assumed and assigned

pursuant to this Order and the Sale Agreements; and (xiii) any other Excluded Liabilities as

provided in the Sale Agreements. A sale of the Purchased Assets other than one free and clear of

all Liens, Claims, and Interests would yield substantially less value for the Debtors’ estates, with

less certainty, than the Sale Transactions as contemplated. Therefore, the Sale Transactions

contemplated by the Sale Agreements free and clear of all Liens, Claims and Interests, except for

Permitted Encumbrances and Assumed Liabilities, are in the best interests of the Debtors, their

estates and creditors, and all other parties in interest.

S. Satisfaction of 363(f) Standards. The Debtors may sell the Purchased

Assets free and clear of all Liens, Claims and Interests of any kind or nature whatsoever,

because, in each case, one or more of the standards set forth in Bankruptcy Code section

363(f)(1)-(5) have been satisfied. Those holders of Liens, Claims and Interests who did not

object (or who withdrew their objections) to the Sale Motion or the Sale Transactions are

deemed to have consented to the Sale Motion and each of the Sale Transactions pursuant to

Bankruptcy Code section 363(f)(2). Except as specifically provided in the Sale Agreements or

this Order, all persons and entities asserting or holding any Liens, Claims and Interests in or with
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respect to the Purchased Assets (whether legal or equitable, secured or unsecured, matured or

unmatured, contingent or non-contingent, senior or subordinated), howsoever arising, shall be

forever barred, estopped, and permanently enjoined from asserting, prosecuting or otherwise

pursuing such Liens, Claims, or Interests against any Buyer or the Purchased Assets.

T. Assigned Contracts. The Debtors have demonstrated that it is an exercise

of their sound business judgment to sell, assume and assign the Assigned Contracts (as defined in

the relevant Sale Agreement) to the Buyers in connection with the consummation of the Sale

Transactions, and the assumption and assignment of the Assigned Contracts is in the best

interests of the Debtors, their estates and creditors, and other parties in interest. The Assigned

Contracts being assigned to the Buyers are an integral part of the Purchased Assets being

purchased by the Buyers, and, accordingly, such assumption and assignment of the Assigned

Contracts and the liabilities associated therewith are reasonable and enhance the value of the

Debtors’ bankruptcy estates.

U. Cure and Adequate Assurance. The Debtors have cured or the Debtors

have demonstrated their ability to cure any default with respect to any act or omission that

occurred prior to the closing under any of the Assigned Contracts, within the meaning of Section

365(b)(l)(A) of the Bankruptcy Code. The proposed Cure Amounts or any other cure amount

reached by agreement after a Cure Objection are deemed the amounts necessary to “cure” within

the meaning of section 365(b)(l) of the Bankruptcy Code all “defaults” within the meaning of

Section 365(b) of the Bankruptcy Code under such Assigned Contracts. The Cure Amounts will

be paid pursuant to the terms of the relevant Sale Agreement. Each Buyer’s promise to perform

the obligations under the relevant Assigned Contracts arising after the Closing shall constitute

adequate assurance of its future performance of and under the relevant Assigned Contracts,
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within the meaning of sections 365(b)(l) and 365(f)(2) of the Bankruptcy Code. All

counterparties to the Assigned Contracts who did not file a Cure Objection or an objection to the

assumption and assignment of the Assigned Contracts prior to the Sale Hearing, are deemed to

consent to the assumption by the Debtors of their respective Assigned Contract and the

assignment thereof to the relevant Buyer. The objections of all counterparties to the Assigned

Contracts that did file an objection to the assumption and assignment of such parties’ respective

Assigned Contract or proposed Cure Amount relating thereto were heard at the Sale Hearing (to

the extent not withdrawn), were considered by this Court, and are overruled on the merits with

prejudice. This Court finds that with respect to all such Assigned Contracts the payment of the

proposed Cure Amounts in accordance with the terms of the Sale Agreement is appropriate and

is deemed to fully satisfy the Debtors’ obligations under section 365(b) of the Bankruptcy Code.

This Court further finds that the Contract Procedures were reasonable and gave the contract

counterparties adequate notice of and opportunity to respond to the proposed assumption and

assignment of the Assigned Contracts. Accordingly, all of the requirements of section 365(b) of

the Bankruptcy Code have been satisfied for the assumption and the assignment by the Debtors

to the Buyers of each of the Assigned Contracts under the relevant Sale Agreements. To the

extent any Assigned Contract is not an executory contract within the meaning of section 365 of

the Bankruptcy Code, it shall be transferred to the relevant Buyer in accordance with the terms of

this Order that are applicable to the Purchased Assets.

V. Legal and Factual Bases. The legal and factual bases set forth in the Sale

Motion and at the Sale Hearing establish just cause for the relief granted herein.

W. Validity of Transfer. As of the Closing, each transfer of the Purchased

Assets to each Buyer will be a legal, valid and effective transfer of the Purchased Assets, and
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will vest each Buyer with all right, title and interest of the Debtors in and to the Purchased

Assets, free and clear of all Liens, Claims and Interests except to the extent provided in the Sale

Agreements and this Order.

X. Incorporation of Sale Hearing. All findings of fact and conclusions of law

made or announced by the Court at the Sale Hearing are incorporated herein.

NOW, THEREFORE, IT IS ORDERED THAT:

1. Sale Motion Granted. The Sale Motion is hereby GRANTED as set forth

herein.

2. Findings of Fact and Conclusions of Law. The findings of fact set forth

above and conclusions of law stated herein shall constitute this Court’s findings of fact and

conclusions of law pursuant to Bankruptcy Rule 7052, made applicable to this proceeding

pursuant to Bankruptcy Rule 9014. To the extent any finding of fact later shall be determined to

be a conclusion of law, it shall be so deemed and deemed so ordered, and to the extent any

conclusion of law shall be determined to be a finding of fact, it shall be so deemed and deemed

so ordered.

3. Objections. All objections and responses, if any, to the Sale Motion or the

relief requested therein that have not been withdrawn, waived or settled as announced to the

Court at the Sale Hearing or by stipulation filed with the Court or pursuant to the terms of this

Sale Order, and all reservations of rights included therein, are hereby overruled on the merits,

with prejudice. All persons and entities given notice of the Sale Motion that failed to timely

object thereto are deemed to consent to the relief sought therein.

4. Approval of the Sale Agreements. The Sale Transactions and specific

terms of each Sale Agreement are hereby authorized and approved authorized pursuant to, inter
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alia, Bankruptcy Code sections 105(a), 363(b) and 365(a). Pursuant to Bankruptcy Code section

363(b), the Debtors are authorized to consummate the Sale Transactions pursuant to and in

accordance with the terms and conditions set forth in each Sale Agreement and this Order. The

Debtors, and their affiliates, officers, employees and agents, are authorized to execute, deliver

and perform under, and otherwise consummate and implement, each Sale Agreement together

with all additional instruments and documents that may be reasonably necessary or desirable to

implement the Sale Agreement, and to take all further actions as may be (a) reasonably requested

by any Buyer for the purpose of assigning, transferring, granting, conveying and conferring to

such Buyer, or reducing to possession, the Purchased Assets, or (b) necessary or appropriate to

the performance of the obligations contemplated by any Sale Agreement, including, without

limitation, executing any necessary or appropriate document or instrument, all without further

order of the Court.

5. Good Faith. The Sale Transactions have been undertaken by each Buyer

in good faith. Each Buyer satisfies the good faith requirement of Bankruptcy Code section

363(m) and, accordingly, each Buyer and the each Sale Transaction is entitled to all of the

protections afforded by Bankruptcy Code section 363(m). Pursuant to Bankruptcy Code section

363(m), if any or all of the provisions of this Order are hereafter reversed, modified, or vacated

by a subsequent order of this Court or any other court, such reversal, modification, or vacatur

shall not affect the validity and enforceability of any sale, transfer or assignment under any Sale

Agreement or obligation or right granted pursuant to the terms of this Order, and notwithstanding

any reversal, modification or vacatur shall be governed in all respects by the original provisions

of this Order or the relevant Sale Agreement, as the case may be. The Sale Transactions
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approved by this Order are not subject to avoidance and no damages may be awarded pursuant to

Bankruptcy Code section 363(n).

6. Transfer of Assets Free and Clear.

A. Pursuant to Bankruptcy Code sections 105(a), 363(b), 363(f) and 365, the

Debtors are authorized and directed to transfer the Purchased Assets in accordance with the

terms of each Sale Agreement free and clear of all Liens, Claims, and Interests (except for

Permitted Encumbrances and Assumed Liabilities) to the fullest extent permitted by section

363(f) of the Bankruptcy Code and any other applicable law. The Purchased Assets shall be

transferred to the Buyers, and upon consummation of the relevant Sale Agreements, such transfer

shall (1) be valid, legal, binding and effective; (2) vest each Buyer with all right, title and interest

of the Debtors in the relevant Purchased Assets; and (3) be free and clear of all Liens, Claims

and Interests (except for Permitted Encumbrances and Assumed Liabilities). All Liens, Claims

and Interests shall attach to the net proceeds of the relevant Sale Transactions, in the order of

their priority and with the same validity, force and effect that they now have against the

Purchased Assets, subject to any rights, claims and defenses the Debtors or their estates, as

applicable, may possess with respect thereto. Nothing herein is intended or shall be deemed to

be an adjudication of the extent, validity, enforceability and/or priority of any conflicting or

competing Liens, Claims or Interests with respect to the Purchased Assets, and all rights are

reserved with respect to the same. Upon the occurrence of the Closing, this Order shall be

considered and constitute for any and all purposes a full and complete general assignment,

conveyance and transfer of the Purchased Assets acquired by the Buyers under the relevant Sale

Agreements and/or a bill of sale, deed or assignment transferring good, marketable and

indefeasible title and interest in the Purchased Assets to the relevant Buyers free and clear of all
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Liens, Claims and Interests (except for Permitted Encumbrances and Assumed Liabilities). Each

and every federal, state, and local governmental agency, quasi-agency, or department is hereby

directed to accept any and all documents and instruments necessary and appropriate to

consummate the Sale Transactions. All persons and entities are prohibited and enjoined from

taking any action to adversely affect or interfere with the ability of the Debtors to transfer the

Purchased Assets to the Buyers in accordance with the Sale Agreements and this Order.

B. Except as otherwise provided in the Sale Agreements, all Governmental

Units (as defined in Bankruptcy Code sections 101(27) and 101(41)) and all persons and entities

(and their respective successors and assigns), including, without limitation, all debt security

holders, equity security holders, governmental, tax and regulatory authorities, lenders, current

and former employees, pension plans, multiemployer pension plans, labor unions, trade creditors

and any other creditors holding Liens, Claims or Interests (whether legal or equitable, secured or

unsecured, known or unknown, matured or unmatured, contingent or non-contingent, liquidated

or unliquidated, senior or subordinated) arising under or out of, in connection with, or in any way

relating to, the Debtors, the Purchased Assets, or the transfer of the Purchased Assets to the

Buyers, are hereby forever barred, estopped and permanently enjoined from asserting or pursuing

any Liens, Claims or Interests (except for Permitted Encumbrances and Assumed Liabilities)

against any Buyer, its affiliates, successors or assigns, its property or the Purchased Assets,

including, without limitation, taking any of the following actions with respect to a Claim: (1)

commencing or continuing, in any manner, any action or other proceeding against any Buyer, its

affiliates, successors or assigns, assets (including the Purchased Assets) or properties; (2)

enforcing, attaching, collecting or recovering, in any manner, any judgment, award, decree, or

order against any Buyer, its affiliates, successors or assigns, assets, or properties; (3) creating,
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perfecting, or enforcing any liens, claims, encumbrances or other interests against the Debtors as

against any Buyer, or its affiliates, successors, assigns, assets (including the Purchased Assets) or

properties; (4) asserting any setoff, right of subrogation or recoupment of any kind for any

obligation of any of the Debtors as against any obligation due to any Buyer, or its affiliates,

successors or assigns or their respective assets, including the Purchased Assets; (5) commencing

or continuing any action, in any manner or place, that does not comply, or is inconsistent with,

the provisions of this Order or the agreements or actions contemplated or taken in respect

thereof; or (6) denying, refusing, delaying or otherwise frustrating the transfer or assignment of

any permits, licenses, or other approvals previously held by the Debtors that were necessary for

the operation of any Projects or the Purchased Assets.

C. This Order: (1) shall be effective as a determination that, as of the Closing,

all Liens, Claims and Interests (except for Permitted Encumbrances and Assumed Liabilities),

have been unconditionally released, discharged and terminated as to each Buyer and the

Purchased Assets, and that the conveyances and transfers described herein have been effected;

and (2) is and shall be binding upon and govern the acts of all persons and entities, including all

filing agents, filing officers, title agents, title companies, recorders of mortgages, recorders of

deeds, registrars of deeds, administrative agencies, governmental departments, secretaries of

state, federal and local officials and all other persons and entities who may be required by

operation of law, the duties of their office, or contract, to accept, file, register or otherwise record

or release any documents or instruments, or who may be required to report or insure any title or

state of title in or to any lease; and each of the foregoing persons and entities is hereby directed

to accept for filing any and all of the documents and instruments necessary and appropriate to

consummate the transactions contemplated by each Sale Agreement.
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D. Upon the Closing, each of the Debtors’ creditors and any other holder of a

Lien, Claim or Interest is authorized and directed to execute such documents and take all other

actions as may be necessary to release its Lien, Claim or Interest in the Purchased Assets (other

than Permitted Encumbrances and Assumed Liabilities), if any, as such Lien, Claim or Interest

may have been recorded or may otherwise exist. If any person or entity that has filed financing

statements, mortgages, deeds of trust, mechanic’s liens, lis pendens or other documents or

agreements evidencing Liens, Claims or Interests against the Debtors or the Purchased Assets

has not delivered to the Debtors prior to the Closing of the Sale Transactions, in proper form for

filing and executed by the appropriate parties, termination statements, instruments of satisfaction,

releases of all interests which the person or entity has with respect to the Debtors or the

Purchased Assets or otherwise, then with regard to the Purchased Assets that are purchased by

the Buyers pursuant to the Sale Agreements and this Order: (1) the Debtors are hereby

authorized, and each Buyer is hereby authorized, to execute and file such statements,

instruments, releases and other documents on behalf of the person or entity with respect to the

Purchased Assets; and (2) each Buyer is hereby authorized to file, register or otherwise record a

certified copy of this Order, which, once filed, registered or otherwise recorded, shall constitute

conclusive evidence of the release of all Liens, Claims and Interests (except for Permitted

Encumbrances and Assumed Liabilities) against the Purchased Assets. Each and every federal,

state, and local governmental agency or department is hereby directed to accept any and all

documents and instruments necessary and appropriate to consummate the transactions

contemplated by the Sale Agreements, including, without limitation, recordation of this Order.

This Order is deemed to be in recordable form sufficient to be placed in the filing or recording

system of each and every federal, state or local government agency, department or office. This
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Order shall be binding upon and shall govern the acts of all persons including, without limitation,

all filing agents, filing officers, title agents, title companies, recorders of mortgages, recorders of

deeds, registrars of deeds, administrative agencies, governmental departments, secretaries of

state, federal, state, and local officials, and all other persons who may be required by operation

of law, the duties of their office, or contract, to accept, file, register, or otherwise record or

release any documents or instruments, or who may be required to report or insure any title or

state of title in or to any of such assets or other property interests. Notwithstanding and without

limiting the foregoing, the provisions of this Order authorizing the sale and assignment of the

Purchased Assets free and clear of Liens, Claims and Interests (except for Permitted

Encumbrances and Assumed Liabilities), shall be self-executing, and neither the Debtors nor any

Buyer shall be required to execute or file releases, termination statements, assignments, consents,

or other instruments in order to effectuate, consummate and implement the provisions of this

Order.

E. Following the Closing of the Sale Transactions, no holder of any Claim

shall interfere with any Buyer’s title to or use and enjoyment of the relevant Purchased Assets

based on or related to any such Claim or based on any actions the Debtors may take in their

chapter 11 cases.

7. Surrender of Possession. All entities that are currently, or on the Closing

may be, in possession of some or all of the Purchased Assets are hereby directed to surrender

possession of the Purchased Assets to the relevant Buyer on the Closing under its Sale

Agreements, unless the Buyer otherwise agrees.

8. Environmental Matters. Nothing in this Order or any Sale Agreement

releases, discharges, nullifies, precludes, or enjoins the enforcement of any environmental
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liability to a governmental unit or any police or regulatory liability (including but not limited to

reclamation and mitigation and any associated long term protection requirements) to a

governmental unit that any entity would be subject to as the owner or operator of the Purchased

Assets after the Closing Date (as defined in each Sale Agreement). Nothing in this Order or any

Sale Agreement authorizes the transfer or assignment to the Buyers of any governmental (a)

license, (b) permit, (c) registration, (d) authorization or (e) approval, or the discontinuation of

any obligation thereunder, without compliance with all applicable legal requirements under non-

bankruptcy law governing such transfers or assignments. Notwithstanding the foregoing

sentence, nothing in this Order shall: (i) be interpreted to deem any Buyer as the successor to the

Debtors under any successor liability doctrine with respect to any liabilities under environmental

statutes or regulations for penalties for days of violation prior to the Closing Date or for

liabilities relating to off-site disposal of waste by the Debtors prior to the Closing Date; (ii)

create for any governmental unit any substantive right that does not already exist under law; or

(iii) be deemed or construed to be an admission of liability by the Debtors.

9. Assumption and Assignment of Assigned Contracts.

A. The Debtors are authorized to assume and assign the Assigned Contracts

designated for assignment to the relevant Buyer pursuant to the relevant Sale Agreements;

provided, however, that there shall be no assumption of any such contract or lease absent

simultaneous assignment thereof to the relevant Buyer. The relevant Buyer shall be deemed to

be substituted for the Debtors as a party to each of the Assigned Contracts and, pursuant to

Bankruptcy Code section 365(k), the Debtors and their estates shall be relieved from any liability

for any post-closing breach of any such Assigned Contract after assignment of such Assigned

Contract to the relevant Buyer. In accordance with Bankruptcy Code section 365(b)(2) and (f),
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upon transfer of the Assigned Contracts to the relevant Buyer, (i) the relevant Buyer shall have

all of the rights of the Debtors thereunder, free and clear of all Liens, Claims and Interests,

(except for Permitted Encumbrances and Assumed Liabilities), and each provision of such

Assigned Contracts shall remain in full force and effect for the benefit of the relevant Buyer,

notwithstanding any provision in such contract, lease or in applicable law that prohibits, restricts

or limits in any way such assignment or transfer; and (ii) none of the Assigned Contracts may be

terminated, or the rights of any party modified in any respect, including pursuant to any “change

of control” clause, by any other party thereto as a result of the consummation of the transactions

contemplated by the Sale Agreements.

B. Subject to applicable provisions of Bankruptcy Code section 365, the

provisions of the Sale Agreements and the terms thereof with respect to Cure Amounts, all

defaults or other obligations of the Debtors under the Assigned Contracts arising or accruing

prior to the Closing Date shall have been cured or shall be promptly cured in accordance with the

terms hereof as a condition precedent to the assumption and assignment of the respective

Assigned Contracts (and without such a cure the relevant Buyer shall have no rights in or to the

respective Assigned Contracts).

C. There shall be no rent accelerations, assignment fees, increases or any

other fees charged or chargeable to the relevant Buyer as a result of the assumption, assignment

and sale of the Assigned Contracts. Any provision in any Assigned Contract that prohibits or

conditions the assignment of such contract or lease, or allows the counterparty to such contract or

lease to terminate, recapture, impose any penalty, condition renewal or extension, or modify any

term or condition upon the assignment of such contract or lease, constitutes an unenforceable

anti-assignment provision, and is void and of no force and effect. The validity of the
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assumption, assignment and sale of the Assigned Contracts to the relevant Buyer shall not be

affected by any existing dispute between the Debtors and any counterparty to an Assigned

Contract.

10. Permanent Injunction. All persons and entities are prohibited and

enjoined from taking any action to adversely affect or interfere with the ability of the Debtors to

transfer the Purchased Assets to the Buyers in accordance with the Sale Agreements and this

Order. Following the closing, except for persons entitled to enforce Assumed Liabilities and

Permitted Encumbrances (as such terms are defined in the Sale Agreements), all persons

(including, but not limited to, (i) the Debtors and/or their respective successors (including any

trustee), (ii) creditors, (iii) investors, (iv) current and former employees and shareholders, (v)

administrative agencies, (vi) governmental units, (vii) secretaries of state, (viii) federal, state,

and local officials, including those maintaining any authority relating to any environmental,

health and safety laws, and (ix) the successors and assigns of each of the foregoing holding

Liens, Claims or Interests in the Purchased Assets or against the Debtors with respect to the

Purchased Assets of any kind or nature whatsoever shall be, and hereby are, forever barred,

estopped, and permanently enjoined from asserting, prosecuting, or otherwise pursuing any

Liens, Claims or Interests of any kind or nature whatsoever against any Buyer or any affiliate of

any Buyer or any of their respective property, successors and assigns, or the Purchased Assets,

as an alleged successor or on any other grounds. No person shall assert, and the Buyers and the

Purchased Assets shall not be subject to, any defaults, breaches, counterclaims, offsets, defenses

(whether contractual or otherwise, including, without limitation, any right of recoupment),

liabilities, claims and interests, or basis of any kind or nature whatsoever to delay, defer, or
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impair any right of any Buyer or the Debtors, or any obligation of any other party, under or with

respect to, any Purchased Assets, with respect to any act or omission that occurred prior to the

closing or with respect to any other agreement or any obligation of the Debtors that is not an

Assumed Liability or Permitted Encumbrance.

11. Exculpation and Release. None of the Buyers nor any of their affiliates,

successors, and assigns, shall have, or incur any liability to, or be subject to any action by, the

Debtors or any of their predecessors, successors, or assigns, arising out of the negotiation,

investigation, preparation, execution, or delivery of the Sale Agreements and the entry into and

consummation of the Sale Transactions, except as expressly provided in the Sale Agreements

and this Order.

12. No Interference. Following the Closing, no holder of any Lien, Claim or

Interest in the Purchased Assets (except holders of Permitted Encumbrances and Assumed

Liabilities solely in accordance with applicable law) shall interfere with any Buyer’s title to, or

use and enjoyment of, the Purchased Assets based on, or related to, any such Lien, Claim or

Interest, or based on any actions the Debtors may take in these cases.

13. Post-Closing Actions and Transactions. The Debtors and the Buyers, and

each of their respective officers, employees, and agents, will be authorized and empowered to

take all actions and execute and deliver any and all documents and instruments that either the

Debtors or any Buyer deems necessary or appropriate to implement and effectuate the terms of

the Sale Agreements and this Order. Further, effective as of the closing, the Buyers and their

respective successors and assigns shall be designated and appointed the Debtors’ true and

lawful attorney and attorneys, with full power of substitution, in the Debtors’ name and stead,
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its successors and assigns, to demand and receive any and all of the relevant Purchased Assets,

and from time to time institute and prosecute in the name of the relevant Buyer, for the benefit

of such Buyer, its successors and assigns, any and all proceedings at law, in equity , or

otherwise, that such Buyer, its successors or assigns, may deem proper for the collection or

reduction to possession of any of the relevant Purchased Assets, and to do all acts and things

with respect to the relevant Purchased Assets that the relevant Buyer, its successors and assigns,

shall deem desirable. All of the foregoing powers granted to the Buyers are coupled with an

interest and are irrevocable by the Debtors.

14. Operation by Buyers. To the maximum extent available under applicable

law: (a) each Buyer shall be authorized, as of the closing, to operate under any license, permit,

registration, and any other governmental authorization or approval of the Debtors with respect to

the relevant Purchased Assets and the Assigned Contracts; (b) all such licenses, permits,

registrations, and governmental authorizations and approvals are deemed to have been, and

hereby are, directed to be transferred to the relevant Buyer as of the Closing; and (c) to the extent

provided by Bankruptcy Code section 525, no governmental unit may deny, revoke, suspend or

refuse to renew any permit, license, or similar grant relating to the operation of the Purchased

Assets sold, transferred or conveyed to the Buyers on account of the filing or pendency of these

chapter 11 cases or the consummation of the Sale Transactions contemplated by the Sale

Agreement. Notwithstanding the foregoing, nothing herein is intended or shall be deemed to

relieve any Buyer from having to comply with any requirements or approval process under

applicable non-bankruptcy law with respect to the transfer of any governmental license or

permit.
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15. Enforcement. The terms and provisions of the Sale Agreements and this

Order, and the transactions contemplated thereby and hereby, shall, as applicable, be specifically

enforceable against and be binding in all respects upon, or shall inure to the benefit of, the

Debtors, their estates, their creditors (known and unknown), counterparties to Assigned

Contracts, any governmental unit which regulates the Debtors’ business, the Buyers, and their

respective affiliates, successors and assigns, and any affected third parties, including all entities

asserting any Liens, Claims or Interests, notwithstanding any subsequent appointment of any

trustee, examiner or receiver of the Debtors under any chapter of the Bankruptcy Code or any

other law, and all such terms and provisions likewise shall be binding on and specifically

enforceable against such trustee, examiner or receiver, and shall not be subject to rejection or

avoidance by the Debtors, their estates, their creditors, any other representatives of their estates,

or any trustee, examiner or receiver.

16. No Successor Liability.

A. Except for the Assumed Liabilities and Cure Amounts, to be paid solely to

the extent provided for in the Sale Agreements and this Order, neither the Buyers, nor any of

their respective successors, assigns, or affiliates shall have any liability for any Lien, Claim or

Interest that (i) arose or occurred prior to the Closing, (ii) could have otherwise been asserted

against the Debtors prior to the Closing, or (iii) is related to the Purchased Assets prior to the

Closing. The Buyers are not and shall not be deemed a “successor” to the Debtors or their

estates, have, de facto or otherwise, merged with or into the Debtors or be a mere continuation or

substantial continuation of the Debtors or the enterprise of the Debtors under any theory of law

or equity as a result of any action taken in connection with the Sale Agreements or any of the
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transactions or documents ancillary thereto or contemplated thereby or in connection with the

acquisition of the Purchased Assets.

B. Without limiting the foregoing, and except to the extent a Buyer assumes

the Assumed Liabilities, or takes the Purchased Assets subject to the Permitted Encumbrances,

or as otherwise set forth in the Sale Agreements or this Order, the Buyers shall not have any

successor, transferee, derivative, or vicarious liabilities of any kind or character for any Liens,

Claims or Interests, including under any theory of successor or transferee liability, de facto

merger or continuity, whether known or unknown as of the closing, now existing or hereafter

arising, whether fixed or contingent, asserted or unasserted, liquidated or unliquidated, with

respect to of any of the following: (i) any foreign, federal, state, or local revenue, pension,

ERISA, tax, labor, employment, antirust, environmental, or other law, rule, or regulation

(including without limitation filing requirements under any such laws, rules or regulations); (ii)

under any products liability law, rule, regulation, or doctrine with respect to the Debtors’ liability

under such law, rule or regulation, or doctrine, or under any product warranty liability law or

doctrine; (iii) any employment or labor agreements, consulting agreements, severance

arrangements, change-in-control agreements, or other similar agreement to which the Debtors are

a party; (iv) any pension, welfare, compensation, or other employee benefit plans, agreements,

practices, and programs, including, without limitation, any pension plan of the Debtors; (v) the

cessation of the Debtors’ operations, dismissal of employees, or termination of employment or

labor agreements or pension, welfare, compensation, or other employee benefit plans,

agreements, practices and programs, obligations that might otherwise arise from or pursuant to

the (a) Employee Retirement Income Security Act of 1974, as amended, (b) the Fair Labor

Standards Act, (c) Title VII of the Civil Rights Act of 1964, (d) the Federal Rehabilitation Act of
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1973, (e) the National Labor Relations Act, (f) the Age Discrimination and Employment Act of

1967, (g) the Americans with Disabilities Act of 1990, or (h) COBRA; (vi) environmental

liabilities, debts, Claims, or obligations arising from conditions first existing on or prior to the

Closing (including, without limitation, the presence of hazardous, toxic, polluting, or

contamination substances or wastes), which may be asserted on any basis, including, without

limitation, under the Comprehensive Environmental Response, Compensation and Liability Act,

42 U.S.C. § 9601 et seq.; (vii) any liabilities, debts, or obligations of or required to be paid by the

Debtors for any taxes of any kind for any period; (viii) any liabilities, debts, commitments, or

obligations for any taxes relating to the operation of the Purchased Assets prior to the Closing;

(ix) any bulk sale law; and (x) any litigation.

17. Fair Consideration. The consideration provided by the Buyers for the

Purchased Assets under the Sale Agreements shall be deemed to constitute reasonably equivalent

value and fair consideration under the Bankruptcy Code and the laws of the United States, any

state, territory, possession, or the District of Columbia. The Sale Transactions may not be

avoided under section 363(n) of the Bankruptcy Code. The Sale Agreements were not entered

into, and the Sale Transactions are not being consummated, for the purpose of hindering,

delaying, or defrauding creditors of the Debtors under the Bankruptcy Code or under the laws of

the United States, any state, territory, possession thereof, or the District of Columbia, or any

other applicable law. Neither the Debtors nor the Buyers have entered into the Sale Agreements

or any agreement contemplated thereby or is consummating the Sale Transactions with any

fraudulent or otherwise improper purpose, including, without limitation, to evade any pension

liabilities. No other person or entity or group of persons or entities has offered to purchase the

Purchased Assets for an amount or on terms that would provide greater value to the Debtors and
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their estates than the value provided by the Buyers. The Court’s approval of the Sale Motion and

the Sale Agreements is in the best interests of the Debtors, their estates and creditors, and all

other parties in interest.

18. Retention of Jurisdiction. This Court retains jurisdiction, pursuant to its

statutory powers under 28 U.S.C. § 157(b)(2), to, among other things, interpret, implement, and

enforce the terms and provisions of this Order, all amendments thereto, and any waivers and

consents thereunder, including, but not limited to, retaining jurisdiction to (i) compel delivery of

the Purchased Assets to the Buyers; (ii) interpret, implement, and enforce the provisions of this

Order; (iii) protect the Buyers, any of the Buyers’ affiliates, or any agent of the foregoing,

against any Liens, Claims or Interests against the Debtors or the Purchased Assets of any kind or

nature whatsoever, except for the Permitted Encumbrances and Assumed Liabilities and (iv)

enter any order under sections 363 and 365 of the Bankruptcy Code.

19. Subsequent Plan Provisions. Nothing contained in any Chapter 11 plan

confirmed in any Debtor’s bankruptcy case or any order confirming any such plan or in any

other order in the Chapter 11 Cases shall alter, conflict with, or derogate from, the provisions of

the Sale Agreements or this Order.

20. No Bulk Sales. No bulk sales law or similar law of any state or other

jurisdiction shall apply in any way to the transactions contemplated by the Sale Agreements, the

Sale Motion and this Order.

21. Modification. The Sale Agreements may be modified, amended or

supplemented by the relevant Buyers and the Debtors in a writing signed by both parties without

further order of the Court, provided that any such modification, amendment or supplement does
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not materially change the terms of the Sale Agreements or modify the express terms of this

Order.

22. Survival. Nothing contained in any subsequent order of this Court or any

court of competent jurisdiction in these Chapter 11 cases (or any order entered after any

conversion of a Chapter 11 case of the Debtors to a case under Chapter 7 of the Bankruptcy

Code) or any Chapter 11 plan confirmed in any Debtors’ bankruptcy cases or any order

confirming any such plan, or any order dismissing any cases of the Debtors shall nullify, alter,

conflict with, or in any manner derogate from the provisions of this Order, and the provisions of

this Order shall survive and remain in full force and effect. For the avoidance of doubt, if the

Debtors’ Chapter 11 cases are converted to cases under Chapter 7 of the Bankruptcy Code, the

Order shall be binding on the Chapter 7 trustee in such Chapter 7 cases.

23. Failure to Specify. The failure specifically to include any particular

provision of the Sale Agreements in this Order shall not diminish or impair the effectiveness of

such provision, it being the intent of the Court, the Debtors and the Buyers that the Sale

Agreements be authorized and approved in their entirety with such amendments thereto as may

be made by the parties in accordance with the Sale Transactions and the terms of the Sale

Agreements.

24. Automatic Stay. The automatic stay pursuant to Bankruptcy Code section

362 is hereby lifted with respect to the Debtors to the extent necessary, without further order of

this Court, to allow: (a) Buyers to give the Debtors any notice provided for in the Sale

Agreements, and (b) Buyers to take any and all actions provided under or contemplated by the

Sale Agreements in accordance with the terms and conditions thereof.
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25. Appointment of Trustee. The provisions of the Sale Agreements and this

Order may be specifically enforced in accordance with the Sale Agreements notwithstanding the

appointment of any chapter 7 or chapter 11 trustee after the Closing of a Sale Agreement.

26. Pinson Mining Resolution. Prior to the Petition Date, Atna Resources Inc.

and Pinson Mining Company (“Pinson Mining”) executed and recorded certain documents

regarding water rights and royalty interests pursuant to an Asset Purchase and Sale Agreement,

dated August 10, 2011 (the “Pinson APA”). Pursuant to the Pinson APA, Pinson Mining granted

to Atna Resources Inc. certain water rights located in Humboldt County, Nevada and evidenced

by the Special Warranty Deed dated August 31, 2011 and recorded September 1, 2011 in the

Office of the Humboldt County Recorder at Document 2011-4522 and the Corrective Special

Warranty Deed dated August 31, 2011 and recorded October 31, 2011 in the Office of the

Humboldt County Recorder at Document 2011-5611 (the “Warranty Deed”). Pinson Mining

granted to Atna Resources Inc. the Purchased Water Rights (as defined in the Pinson APA). The

Warranty Deed provides that the Purchased Water Rights are subject to a reversionary interest

(the “Reversionary Interest”) at the “End of Purchaser’s Operations”, as set forth in Section 6.17

of the Pinson APA. Notwithstanding anything to the contrary in this Order, Pinson Mining and

Waterton have agreed that Waterton’s purchase of the Purchased Water Rights is not free and

clear of the Reversionary Interest, and such Reversionary Interest shall not be altered,

extinguished, or otherwise affected by this Order.

27. Order Immediately Enforceable. Notwithstanding the provisions of

Bankruptcy Rules 6004(h) and 6006(d) or any provisions of the Local Rules, this Order shall not

be stayed for fourteen (14) days after its entry, and shall be effective immediately upon entry,

and the Debtors and the Buyers are authorized to close the Sale Transactions immediately upon
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entry of this Order. Time is of the essence in closing the Sale Transactions referenced herein,

and the Debtors and the Buyers intend to close the transactions as soon as practicable. This

Order is a final order and the period in which an appeal must be filed shall commence upon the

entry of this Order.

28. Conflicts. In the event of a direct conflict between the terms of this Order

and the terms of (a) the Sale Agreements, or (b) any other order of this Court, the terms of this

Order shall govern and control.

29. No Waiver. Except as otherwise expressly set forth herein, nothing in this

Order shall modify or waive any closing conditions or termination rights in the Sale Agreements,

and all such conditions and rights shall remain in full force and effect in accordance with their

terms.

30. Time Periods. All time periods set forth in this Order shall be calculated

in accordance with Bankruptcy Rule 9006(a).

31. Nonseverability. The provisions of this Order are nonseverable and

mutually dependent.

32. Small Mine Development. For the avoidance of doubt, nothing herein

shall constitute an admission or determination with respect to the amount, validity, and/or

priority of the liens and claims asserted by Small Mine Development L.L.C. (“SMD”) in any

avoidance action that may be asserted against SMD. SMD and the Debtors reserve all rights and

defenses with respect to the same, including, without limitation, any defenses available to SMD

in any avoidance action that may be asserted against SMD. For the further avoidance of doubt,

the Purchased Assets acquired by Waterton pursuant to the Waterton Asset Purchase Agreement

and this Order will not be subject to any Liens, Claims and/or Interests of SMD after the Closing.
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33. Surety Reservation. Nothing in this Order or the Sale Agreements being

approved herein shall be deemed a waiver of any rights, remedies or defenses that any surety has

or may have under applicable bankruptcy and non-bankruptcy law under any indemnity

agreements, surety bonds or related agreements or any letter of credit relating thereto, or any

rights, remedies or defenses of the Debtors with respect thereto.

DATED: May __, 2016

BY THE COURT

________________________
Honorable Joseph G. Rosania, Jr.
United States Bankruptcy Judge
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UNITED STATES BANKRUPTCY COURT 

 FOR THE DISTRICT OF COLORADO 

  

 

In re: 

 

Atna Resources Inc., et al. 

  

  Debtors.
1
 

) 

) 

) 

) 

) 

) 

Case No. 15-22848 JGR 

 

Chapter 11 

 

Jointly Administered Under  

Case No. 15-22848 JGR 

 

____________________________________________________________________________ 

 
ORDER (I) APPROVING THE SALE OF CERTAIN ASSETS OF THE DEBTORS 

FREE AND CLEAR OF LIENS, CLAIMS, ENCUMBRANCES, AND OTHER 
INTERESTS, (II) APPROVING THE ASSUMPTION AND ASSIGNMENT OF 

CERTAIN EXECUTORY CONTRACTS AND UNEXPIRED LEASES, AND (III) 
GRANTING RELATED RELIEF 

______________________________________________________________________________ 

 

This matter comes before the Court on the Motion of Debtors and Debtors in Possession 

for Entry of: (I) an Order (A) Approving Bidding and Auction Procedures for the Sale of 

Substantially all of the Debtors’ Assets, (B) Scheduling an Auction, Sale Hearing, and Other 

Dates and Deadlines, (C) Authorizing the Debtors to Designate a Stalking Horse Purchaser 

and Grant Stalking Horse Protections, (D) Approving the Assumption and Assignment of 

Contracts and Leases and Related Cure Procedures, and (E) Granting Related Relief, and (II) 

an Order Approving the Sale of Substantially All of the Debtors’ Assets Free and Clear of 

Liens, Claims, and Encumbrances (the “Sale Motion”)2 (Docket No. 398) and on the 

supporting documents filed by the Debtors (Docket Nos. 425, 430, and 431).  The Court (i) 

having reviewed the Sale Motion and all supporting documents, (ii) having previously entered 

the Order Establishing Procedures for the Conduct of a Restructuring Transaction Process 

                                                           
1
 The debtors and debtors in possession and their respective case numbers subject to this motion are: Atna Resources 

Inc., (15-22848); Canyon Resources Corporation (15-22849); CR Briggs Corporation (15-22850); CR Montana 

Corporation (15-22851); CR Kendall Corporation (15-22852); Atna Resources Ltd. (15-22853); Horizon Wyoming 

Uranium, Inc. (15-22854). 

2
 Capitalized terms used but not defined herein shall have the meanings given in the Sale Motion. or in the relevant 

Asset Purchase Agreement (as applicable).   
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and Granting Related Relief (the “Transaction Process Order”) (Docket No. 366), which, 

among other things, approved procedures and established an overall timeline for conducting a 

broad transaction process, and the Revised Order (A) Approving Bidding and Auction 

Procedures for the Sale of Substantially all of the Debtors’ Assets, (B) Scheduling an Auction, 

Sale Hearing, and Other Dates and Deadlines, (C) Authorizing the Debtors to Designate a 

Stalking Horse Purchaser and Grant Stalking Horse Protections, (D) Approving Cure 

Procedures for the Assumption and Assignment of Contracts and Leases, and (E) Granting 

Related Relief (the “Bid Procedures Order”) (Docket No. 422), which, among other things, 

approved bid procedures (the “Bid Procedures”), contract procedures and related procedures 

for soliciting bids, conducting an auction, and assuming and assigning contracts and leases in 

connection with the Debtors’ section 363 sale process (the “Sale Process”); (iii) having 

conducted a hearing on May 5, 2016 (the “Sale Hearing”) to consider granting the relief 

requested in the Sale  Motion, and (iv) being otherwise fully advised of the premises; and all 

timely objections to the Sale Motion having withdrawn, resolved, or overruled; the Debtors 

having conducted the Sale Process in an appropriate and efficient manner in accordance with 

the Bid Procedures and having determined in their business judgment, in consultation with the 

Consultation Parties (as defined in the Bid Procedures Order), that the bidbids (the “Successful 

BidBids”) received from [*] (the “Buyer”)Buyers (as defined below) as set forth in the 

respective Asset Purchase AgreementAgreements attached hereto (collectively, with all related 

agreements, documents or instruments and all exhibits, schedules and addenda to any of the 

foregoing, the “Sale Agreement”) isAgreements”) are the highest and best offeroffers for the 

assets that are the subject of each of the Sale Agreement (Agreements (collectively, the 

“Purchased Assets”) and will maximize value; adequate notice of the Sale Motion, the Sale 
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Process, and the Sale Hearing having been given under the circumstances; and it appearing 

that the relief requested in the Sale Motion is in the best interests of the Debtors, their estates 

and creditors, and all other parties-in-interest in these bankruptcy cases; and it further 

appearing that the legal and factual bases set forth in the Sale Motion and at the Sale Hearing 

establish just cause for the relief granted herein; and after due deliberation thereon, 

IT IS HEREBY FOUND AND DETERMINED THAT: 

A. Jurisdiction and Venue.  This Court has jurisdiction to consider the Sale 

Motion and the sale of the Debtors’ Assets, including the transactions contemplated by the Sale 

AgreementAgreements, pursuant to 28 U.S.C. §§ 157(b)(1) and 1334(a).  This is a core 

proceeding pursuant to 28 U.S.C. § 157(b)(2)(A), (N) and (O).  Venue of these cases and the 

Sale Motion in this District and before this Court is proper pursuant to 28 U.S.C. §§ 1408 and 

1409. 

B. Statutory Predicates.  The statutory and other legal predicates for the relief 

sought in the Sale Motion are Bankruptcy Code sections 105, 363, 365, 503, 507 and 541, 

Bankruptcy Rules 2002, 6004, 6006, 7052, 9007, 9008 and 9014, and Local Rules 2002-1 and 

6004-1.  The consummation of the transactions contemplated by the Sale Motion, Sale 

AgreementAgreements and this Order is legal, valid and properly authorized under all applicable 

provisions of the Bankruptcy Code, the Bankruptcy Rules and the Local Rules, and all of the 

applicable requirements of such sections and rules have been complied within respect of such 

transactions.   

C. Final Order.  This Sale Order constitutes a final and appealable order 

within the meaning of 28 U.S.C. § 158(a).  Notwithstanding Bankruptcy Rules 6004(h) and 
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6006(d), the Court expressly finds that there is no just reason for delay in the implementation of 

this Sale Order, and expressly directs entry of judgment as set forth herein. 

D. Notice.  As evidenced by the affidavits and/or certificates of service and 

certificates of publication previously filed with the Court, (Docket Nos. 330, 402, 410, 424, 429, 

432, 434, 437, and 438), the representations of counsel at the Sale Hearing and for the reasons 

discussed at the Sale Hearing, good and sufficient notice of the Sale Process, the Sale Motion, 

the Bid Procedures Order, the Auction, the potential assumption and assignment of contracts and 

leases, and all sale and related transactions contemplated by the Sale AgreementAgreements (the 

“Sale Transactions”) was provided under the circumstances to all parties entitled to receive 

notice and any other interested parties, including those whose identities are unknown to the 

Debtors, and no other or further notice is necessary or appropriate. 

E. Opportunity to Object.  A reasonable opportunity to object or be heard 

with respect to the Sale Motion and the relief requested therein has been afforded to all parties in 

interest. 

F. Extensive Prepetition Marketing Efforts by the Debtors.  The Sale 

Transaction representsTransactions represent the highest and best bidbids for the Purchased 

Assets and isare the product of extensive efforts by the Debtors and their advisors to market and 

maximize the value of the Debtors’ assets and to identify all available reasonable restructuring 

alternatives.  The Sale Process has been led by the Debtors’ investment banker, Maxit Capital LP 

(“Maxit”), and began in earnest prior to the Petition Date.  In particular, the Debtors and Maxit 

contacted at least 65 parties, consisting of 41 strategic parties and 24 financial investors to 

determine whether such parties had an interest in engaging in a strategic transaction with the 

Debtors.  The Debtors sought proposals for equity investment, debt financing and/or asset sale 
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transactions.  The Debtors provided non-disclosure agreements to interested parties and received 

12 executed agreements from such parties..  The Debtors also provided the parties that signed a 

non-disclosure agreement access to the Debtors’ dataroom.  Thereafter, two parties conducted 

site visits.  Ultimately, however, no proposal to engage in a transaction was received prior to the 

commencement of these chapter 11 cases.  The pre-petition marketing process, however, 

established a framework for completing the Sale Process in these chapter 11 cases.   

G. Extensive Postpetition Marketing Efforts by the Debtors.  Since the 

Petition Date, the Debtors and Maxit continued to market the Debtors’ assets and sought various 

opportunities and options for third parties to engage in a transaction with the Debtors.  In 

particular, starting onduring the week of December 14, 2015, Maxit began distributing a 

marketing teaser to potentially interested transaction parties (the “Potential Transaction Parties”), 

and was in contact with more than 70 strategic parties and financial investors.  The Debtors and 

Maxit sought proposals for equity investment, debt financing and/or asset sale transactions.  The 

Debtors provided non-disclosure agreements to interested parties and received 1013 executed 

non-disclosure agreements from such parties since the Petition Date.  The Debtors also provided 

the parties that signed a non-disclosure agreement access to the Debtors’ dataroom.  Several 

parties were active in the dataroom and conducted site-visits.  As a result of these efforts, the 

Debtors received five (5) bids for various sets of assets by the April 28, 2016 bid deadline. from 

the following bidders (the “Qualified Bidders”): (i) Waterton Precious Metals Fund II Cayman, 

LP (“Waterton”), (ii) DV Natural Resources, LLC (“DV Natural Resources”), (iii) Solitario 

Exploration & Royalty Corp. (“Solitario”), (iv) Randol International Ltd., (v) W.R.H. Nevada 

Properties, LLC (“WRH Nevada” and, collectively with Waterton, DV Natural  Resources and 

Solitario, the “Buyers”).   
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H. The Auction.  The Debtors conducted an auction (the “Auction”) on May 

2, 2016 in accordance with the Bid Procedures, all previously entered orders of this Court, and 

written auction procedures provided to bidders prior to the commencement of the Auction and 

read into the record at the Auction that were fair, reasonable, equitable, and designed to 

maximize value through competitive bidding.  A full and complete transcript of the Auction is on 

file with the Court (Docket No. [*]).  At the Auction, [*]each of the Qualified Bidders werewas 

in attendance and actively participated in the bidding.  [Counsel for the Official Committee of 

Unsecured Creditors was present as well.  The Debtors first conducted onean auction for 

substantially all of the Debtors’ Assets, (the “Bulk Auction”) followed by separateindividual 

auctions for subsets of the Debtors’ Assets.]
3
  In total, there were more than [*] (the “Individual 

Auctions”).  Following numerous rounds of competitive bidding over the course of the Auction.  

Ultimately, the Debtors, in consultation with the Consultation Parties, selected the Successful 

Bid as determined that the highestresults of the Individual Auctions were collectively higher and 

best offer for the Purchased Assetsbetter than the results of the Bulk Auction.   

I. Sale is Appropriate.  The Sale Transaction pursuant to the Sale Agreement 

meetsThe Successful Bids.  The following are the Debtors’ summaries of the bids that were 

determined by the Debtors, in consultation with the Consultation Parties, to be the successful 

bids for each of the Individual Auctions and a summary of the key terms of each transaction:
4
 

a. Waterton.  Waterton was selected as the successful bidder for the assets that 

are the subject of the Asset Purchase Agreement attached hereto as Exhibit A 

(the “Waterton Asset Purchase Agreement”) on the terms set forth therein.  

The specific assets being acquired (the “Waterton Purchased Assets”) and the 

consideration therefor is summarized as follows: 

                                                           
3
 Note to Draft: Subject to modification based on actual events at the auction. 

4
 The following is only a summary and is provided for illustrative purposes only.  All bids described are subject to 

the specific terms and conditions set forth in the respective Sale Agreements.  In the event of any inconsistency 

between the following summaries of the bids and their respective Sale Agreements, the Sale Agreements shall 

govern. 
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i. Pinson Project.  Waterton is acquiring the Debtors’ Pinson 

Project for a credit bid in the amount of $5 million, 

$500,000 of which is a credit bid of DIP Obligations and 

the remainder of which is a credit bid of Pre-Petition 

Indebtedness.
5
 

 

ii. Columbia Project.  Waterton is acquiring the Debtors’ 

Columbia Project for a credit bid in the amount of $1.6 

million from DIP Obligations and a grant of a one percent 

(1%) Net Profit Interest to CR Montana Corporation with a 

five year term (as described in greater detail in the 

Waterton Asset Purchase Agreement or related 

documents).   

 

iii. Copper Cliffs Royalty.  Waterton is acquiring certain 

royalty rights known as the “Copper Cliffs Royalty” for a 

credit bid in the amount of $250,000 from DIP 

Obligations. 

 

iv. Briggs Royalty Interest.  Waterton is acquiring a royalty 

right held by Debtor Canyon Resources to receive 50% of 

a 3% royalty interest in Debtor CR Briggs for a credit bid 

in the amount of $250,000 from Pre-Petition Indebtedness. 

 

b. DV Natural Resources.  DV Natural Resources was selected as the successful 

bidder for the assets that are the subject of the Asset Purchase Agreement 

attached hereto as Exhibit B (the “DV Natural Resource Asset Purchase 

Agreement”) on the terms set forth therein.  The specific assets being acquired 

(the “DV Natural Resource Purchased Assets”) and the consideration therefor 

is summarized as follows: 

 

i. Briggs Project.  DV Natural Resources made the only bid 

for the Debtors’ Briggs Project and is acquiring the Briggs 

Project for consideration consisting of (i) the assumption of 

all Briggs reclamation and environmental obligations, (ii) 

the assumption of the surety bonds issued with respect to 

the Briggs Project and the full amount of cash collateral 

posted with Lexon, estimated to be approximately $1.6 

million, and (iii) the agreement of Debtor CR Briggs to 

make an advance deposit of $180,000 for an engine repair 

necessary for the Briggs Project. 

 

                                                           
5
 As used in this Order, the terms DIP Obligations and Pre-Petition Indebtedness shall have the meanings assigned in 

the DIP Order (Docket No. 271). 
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c. Solitario.  Solitario was selected as the successful bidder for the assets that are 

the subject of the Asset Purchase Agreement attached hereto as Exhibit C (the 

“Solitario Asset Purchase Agreement”) on the terms set forth therein.  The 

specific assets being acquired (the “Solitario Purchased Assets”) and the 

consideration therefor is summarized as follows: 

 

i. CR Montana Mineral Rights Royalty.  Solitario is 

acquiring a royalty right related to mineral rights owned by 

Debtor CR Montana Corporation for a $50,000 cash 

payment.   

 

d. WRH Nevada.  WRH Nevada was selected as the successful bidder for the 

assets that are the subject of the Asset Purchase Agreement attached hereto as 

Exhibit D (the “WRH Nevada Asset Purchase Agreement”) on the terms set 

forth therein.  The specific assets being acquired (the “WRH Nevada 

Purchased Assets”) and the consideration therefor is summarized as follows: 

 

i. CR Montana Mineral Rights.  WRH Nevada is acquiring 

mineral rights owned by Debtor CR Montana Corporation 

and all research materials, exploration records and data 

relating to such mineral rights, including all such materials 

currently warehoused in Montana and in Denver, 

Colorado, for a $350,000 cash payment.   

 

J. Sales are Appropriate.  The Sale Transactions pursuant to the Sale 

Agreements meet the standards for sales outside the ordinary course of business under section 

363(b)(1) of the Bankruptcy Code.  Pursuant to Section 11 of the Bid Procedures, Waterton 

consents to the Debtors seeking to enter into each of the Sale Transactions.  The Sale Transaction 

representsTransactions represent the sound business judgment of the Debtors and isare 

appropriate in light of the facts and circumstances surrounding the Sale TransactionTransactions 

and these cases because (1) the Sale Transaction wasTransactions were selected as the highest 

and best offeroffers for the Purchased Assets after extensive marketing and competitive bidding 

at the Auction and will therefore maximize value, and (2) the terms of the sale are fair and 

reasonable and were negotiated in good faith and at arm’s length with Buyer.   
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K. Corporate Authority.  Subject to the entry of this Order, the Debtors have 

full corporate power and authority to execute the Sale AgreementAgreements and all other 

documents contemplated thereby, and to consummate the transactions contemplated in 

connection therewith. 

L. Business Justification.  The Debtors have (1) articulated and demonstrated 

good, sufficient and sound business reasons for consummating the Sale AgreementAgreements, 

the sale of the Purchased Assets and the Sale TransactionTransactions; (2) appropriately 

exercised their business judgment, in consultation with the Consultation Parties, by entering into 

the Sale TransactionTransactions; and (3) demonstrated compelling circumstances for entry into 

the Sale TransactionTransactions pursuant to Bankruptcy Code section 363(b)(1), in that, among 

other things, the immediate approval by the Court of the Sale TransactionTransactions with 

BuyerBuyers is necessary and appropriate to maximize the value of the Debtors’ estates. 

M. Best Interests.  Approval of the Sale AgreementAgreements and the 

consummation of the Sale TransactionTransactions are in the best interests of the Debtors, their 

estates, their creditors and other parties in interest. 

N. Highest or Otherwise Best.  As demonstrated by (1) the testimony and/or 

other evidence proffered or adduced at the Sale Hearing; and (2) the representations of counsel 

made on the record at the Sale Hearing, Buyer’s offerthe Buyers’ offers for the purchase of the 

Purchased Assets and assumption of certain liabilities as set forth in the Sale 

AgreementAgreements is fair and reasonable and constitutes the highest or otherwise best offer 

possible for the Purchased Assets and provides for consideration which exceeds the total 

consideration that the Debtors could have received by any other party for the Purchased Assets.  

The consideration provides fair and reasonable consideration for the Purchased Assets is fair and 
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reasonable and constitutes reasonably equivalent value under the Bankruptcy Code and under the 

laws of the United States, any state, territory, possession, or the District of Columbia.  The Sale 

Transactions will provide a greater recovery for the Debtors’ creditors with respect to the 

Purchased Assets than would be provided by any other practically available alternative.  Taking 

into consideration all relevant factors and circumstances, no other entity has offered to purchase 

the Purchased Assets for greater total economic value to the Debtors or their estates.   

O. Arm’s Length Transaction and Buyer’sBuyers’ Good Faith.  The Sale 

Agreement wasAgreements were negotiated, proposed and entered into by the Debtors and 

Buyerthe respective Buyers from arm’s-length bargaining positions, without collusion, in good 

faith within the meaning of Bankruptcy Code section 363(m).  BuyerNone of the Buyers is not 

an “insider” of the Debtors, as that term is defined in Bankruptcy Code section 101(31).  The 

Sale Agreement wasAgreements were not entered into, and neither the Debtors nor any Buyer 

has entered into the Sale AgreementAgreements, or propose to consummate the Sale 

TransactionTransactions, for the purpose of hindering, delaying or defrauding creditors of the 

Debtors under the Bankruptcy Code or under the laws of the United States, any state, territory, 

possession thereof, or the District of Columbia.  Neither the Debtors nor any Buyer have entered 

into the Sale AgreementAgreements or is consummating the Sale TransactionTransactions with 

any fraudulent or improper purpose. 

P. No Sub Rosa Plan.  The consummation of the Sale 

TransactionTransactions outside of a Chapter 11 plan pursuant to the Sale Agreement (as defined 

herein)Agreements neither impermissibly restructures the rights of the Debtors’ creditors nor 

impermissibly dictates the terms of a plan of reorganization or liquidation for the Debtors.  The 

Sale and the transactions contemplated thereinTransactions do not constitute a sub rosa plan.   
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Q. No Liability Under Section 363(n).  Neither the Debtors nor Buyerany of 

the Buyers have engaged in any conduct that would cause or permit any of the Sale 

AgreementAgreements to be avoided under Bankruptcy Code section 363(n).  Specifically, no 

Buyer has not acted in a collusive manner with any person and the purchase price was not 

controlled by any agreement with unrelated third parties. 

R. Free and Clear Findings Required by the BuyerBuyers.  The Purchased 

Assets constitute property of the Debtors’ estates and title thereto is vested in the Debtors’ 

estates within the meaning of Bankruptcy Code section 541(a).  The BuyerBuyers would not 

have entered into thetheir respective Sale AgreementAgreements and would not consummate the 

Sale Transactions if the Purchased Assets were not being sold to the Buyer pursuant to section 

363(f) of the Bankruptcy Code, free and clear, except for Permitted Encumbrances and Assumed 

Liabilities expressly provided for by the Sale AgreementAgreements, of all liens, claims, and 

interests to the fullest extent permitted by section 363(f) and any other applicable law, including, 

without limitation, (i) all liens (statutory or otherwise), claims, mortgages, deeds of trust, 

pledges, charges, security interests, charges, rights of first refusal, hypothecations, 

encumbrances, royalties, easements, leases or subleases, rights-of-way, encroachments, 

restrictive covenants, restrictions on transferability or other similar restrictions, rights of offset or 

recoupment, subleases, leases or conditional sale arrangements (collectively, the “Liens”), (ii) all 

claims as defined in section 101(5) of the Bankruptcy Code, including all rights or causes of 

action (whether in law or in equity), proceedings, warranties, guarantees, indemnities, rights of 

recovery, setoff, recoupment, indemnity or contribution, obligations, demands, restrictions, 

indemnification claims or liabilities relating to any act or omission of the Debtors or any other 

person prior to the Closing, consent rights, options, contract rights, covenants and interests of 
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any kind or nature whatsoever (known or unknown, matured or unmatured, accrued or 

contingent and regardless of whether currently exercisable), whether arising prior to or 

subsequent to the commencement of the Chapter 11 Cases, and whether imposed by agreement, 

understanding, law, equity or otherwise (collectively the “Claims”), and (iii) all debts, liabilities, 

obligations, contractual rights and claims and labor, employment and pension claims, in each 

case, whether known or unknown, choate or inchoate, filed or unfiled, scheduled or unscheduled, 

noticed or unnoticed, recorded or unrecorded, perfected or unperfected, allowed or disallowed, 

contingent or non-contingent, liquidated or unliquidated, matured or un-matured, material or 

non-material, disputed or undisputed, whether arising prior to or subsequent to the 

commencement of the Chapter 11 Cases, and whether imposed by agreement, understanding, 

law, equity or otherwise (collectively the “Interests”).  Except for Permitted Encumbrances and 

Assumed Liabilities expressly provided for by the Sale AgreementAgreements, the Sale 

Transactions shall be free and clear of, and theno Buyer shall not be responsible for, any Liens, 

Claims or Interests, including, without limitation, in respect of the following: (i) any rights or 

Claims based on any successor or transferee liability, (ii) any Liens, Claims or Interests that 

purport to give to any party a right or option to effect any forfeiture, modification, right of first 

refusal, or termination of the Debtors’ or theany Buyer’s interest in the Purchased Assets, or any 

similar rights; (iii) any labor or employment agreements; (iv) mortgages, deeds of trust and 

security interests; (v) intercompany loans and receivables between the Debtors or non-Debtor 

affiliates; (vi) any pension, multiemployer plan (as such term is defined in Section 3(37) or 

Section 4001(a)(3) of ERISA), health or welfare, compensation or other employee benefit plans, 

agreements, practices and programs, including, without limitation, any pension plans of the 

Debtors or any multiemployer plan to which the Debtors have at any time contributed to or had 
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any liability or potential liability; (vii) any other employee, worker’s compensation, occupational 

disease or unemployment or temporary disability related claim, including, without limitation, 

claims that might otherwise arise under or pursuant to (a) the Employee Retirement Income 

Security Act of 1974, as amended, (b) the Fair Labor Standards Act, (c) Title VII of the Civil 

Rights Act of 1964, (d) the Federal Rehabilitation Act of 1973, (e) the National Labor Relations 

Act, (f) the Age Discrimination and Employment Act of 1967 and Age Discrimination in 

Employment Act, as amended, (g) the Americans with Disabilities Act of 1990, (h) the 

Consolidated Omnibus Budget Reconciliation Act of 1985, as amended, including, without 

limitation, the requirements of Part 6 of Subtitle B of Title I of ERISA and Section 4980B of the 

Code and of any similar state law (collectively, “COBRA”), (i) state discrimination laws, (j) state 

unemployment compensation laws or any other similar state laws, or (k) any other state or 

federal benefits or claims relating to any employment with the Debtors or any of their 

predecessors; (viii) the Federal Mine Safety and Health Act of 1977 or its associated regulations; 

(ix) penalties of any kind whatsoever assessed against the Debtors by the United States 

Department of Labor’s Mine Safety and Health Administration; (x) any bulk sales or similar law; 

(xi) any tax statutes or ordinances, including, without limitation, the Internal Revenue Code of 

1986, as amended, and any taxes arising under or out of, in connection with, or in any way 

relating to the operation of the Purchased Assets prior to the Closing; (xii) any Executory 

Contract or Unexpired Leaseexecutory contract or unexpired lease that is not an Assigned 

Contract that will be assumed and assigned pursuant to this Order and the Sale 

Agreement;Agreements; and (xiii) any other Excluded Liabilities as provided in the Sale 

AgreementAgreements.  A sale of the Purchased Assets other than one free and clear of all 

Liens, Claims, and Interests would yield substantially less value for the Debtors’ estates, with 
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less certainty, than the Sale Transactions as contemplated.  Therefore, the Sale 

TransactionTransactions contemplated by the Sale AgreementAgreements free and clear of all 

Liens, Claims and Interests, except for Permitted Encumbrances and Assumed Liabilities, isare 

in the best interests of the Debtors, their estates and creditors, and all other parties in interest.   

S. Satisfaction of 363(f) Standards.  OneThe Debtors may sell the Purchased 

Assets free and clear of all Liens, Claims and Interests of any kind or nature whatsoever, 

because, in each case, one or more of the standards set forth in Bankruptcy Code section 

363(f)(1)-(5) have been satisfied.  Those holders of Liens, Claims and Interests who did not 

object (or who withdrew their objections) to the Sale Motion or the Sale TransactionTransactions 

are deemed to have consented to the Sale Motion and each of the Sale TransactionTransactions 

pursuant to Bankruptcy Code section 363(f)(2).  Except as specifically provided in the Sale 

AgreementAgreements or this Order, all persons and entities asserting or holding any Liens, 

Claims and Interests in or with respect to the Purchased Assets (whether legal or equitable, 

secured or unsecured, matured or unmatured, contingent or non-contingent, senior or 

subordinated), howsoever arising, shall be forever barred, estopped, and permanently enjoined 

from asserting, prosecuting or otherwise pursuing such Liens, Claims, or Interests against theany 

Buyer or the Purchased Assets.  

T. Assigned Contracts.  The Debtors have demonstrated that it is an exercise 

of their sound business judgment to sell, assume and assign the Assigned Contracts (as defined in 

the relevant Sale Agreement) to Buyerthe Buyers in connection with the consummation of the 

Sale Transactions, and the assumption and assignment of the Assigned Contracts is in the best 

interests of the Debtors, their estates and creditors, and other parties in interest.  The Assigned 

Contracts being assigned to the BuyerBuyers are an integral part of the Purchased Assets being 
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purchased by Buyerthe Buyers, and, accordingly, such assumption and assignment of the 

Assigned Contracts and the liabilities associated therewith are reasonable and enhance the value 

of the Debtors’ bankruptcy estates. 

U. Cure and Adequate Assurance.  The Debtors have cured or the Debtors 

have demonstrated their ability to cure any default with respect to any act or omission that 

occurred prior to the closing under any of the Assigned Contracts, within the meaning of Section 

365(b)(l)(A) of the Bankruptcy Code.  The proposed Cure Amounts or any other cure amount 

reached by agreement after a Cure Payment Objection are deemed the amounts necessary to 

“cure” within the meaning of section 365(b)(l) of the Bankruptcy Code all “defaults” within the 

meaning of Section 365(b) of the Bankruptcy Code under such Assigned Contracts.  PursuantThe 

Cure Amounts will be paid pursuant to the terms of the relevant Sale Agreement, Debtor shall 

pay all such cure amounts directly to the counterparties to the Assigned Contracts.  The.  Each 

Buyer’s promise to perform the obligations under the relevant Assigned Contracts arising after 

the Closing shall constitute adequate assurance of its future performance of and under the 

relevant Assigned Contracts, within  the meaning of sections 365(b)(l) and 365(f)(2) of the 

Bankruptcy Code.  All counterparties to the Assigned Contracts who did not file a Cure Payment 

Objection or an objection to the assumption and assignment of the Assigned Contracts prior to 

the Sale Hearing, are deemed to consent to the assumption by the Debtors of their respective 

Assigned Contract and the assignment thereof to the relevant Buyer.  The objections of all 

counterparties to the Assigned Contracts that did file an objection to the assumption and 

assignment of  such parties’ respective Assigned Contract or proposed Cure Amount relating 

thereto were heard at the Sale Hearing (to the extent not withdrawn), were considered by this 

Court, and are overruled on the merits with prejudice.  This Court finds that with respect to all 
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such Assigned Contracts the payment of the proposed Cure Amounts in accordance with the 

terms of the Sale Agreement is appropriate and is deemed to fully satisfy the Debtors’ 

obligations under section 365(b) of the Bankruptcy Code.  This Court further finds that the 

Contract Procedures were reasonable and gave the contract counterparties adequate notice of and 

opportunity to respond to the proposed assumption and assignment of the Assigned Contracts.  

Accordingly, all of the requirements of section 365(b) of the Bankruptcy Code have been 

satisfied for the assumption and the assignment by the Debtors to the Buyers of each of the 

Assigned Contracts under the relevant Sale Agreements.  To the extent any Assigned Contract is 

not an executory contract within the meaning of section 365 of the Bankruptcy Code, it shall be 

transferred to the relevant Buyer in accordance with the terms of this Order that are applicable to 

the Purchased Assets. 

V. Legal and Factual Bases.  The legal and factual bases set forth in the Sale 

Motion and at the Sale Hearing establish just cause for the relief granted herein. 

W. Validity of Transfer.  As of the Closing, theeach transfer of the Purchased 

Assets to each Buyer will be a legal, valid and effective transfer of the Purchased Assets, and 

will vest each Buyer with all right, title and interest of the Debtors in and to the Purchased 

Assets, free and clear of all Liens, Claims and Interests except to the extent provided in the Sale 

AgreementAgreements and this Order. 

X. Incorporation of Sale Hearing.  All findings of fact and conclusions of law 

made or announced by the Court at the Sale Hearing are incorporated herein. 

NOW, THEREFORE, IT IS ORDERED THAT: 

1. Sale Motion Granted.  The Sale Motion is hereby GRANTED as set forth 

herein. 
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2. Findings of Fact and Conclusions of Law.  The findings of fact set forth 

above and conclusions of law stated herein shall constitute this Court’s findings of fact and 

conclusions of law pursuant to Bankruptcy Rule 7052, made applicable to this proceeding 

pursuant to Bankruptcy Rule 9014.  To the extent any finding of fact later shall be determined to 

be a conclusion of law, it shall be so deemed and deemed so ordered, and to the extent any 

conclusion of law shall be determined to be a finding of fact, it shall be so deemed and deemed 

so ordered. 

3. Objections.  All objections and responses, if any, to the Sale Motion or the 

relief requested therein that have not been withdrawn, waived or settled as announced to the 

Court at the Sale Hearing or by stipulation filed with the Court or pursuant to the terms of this 

Sale Order, and all reservations of rights included therein, are hereby overruled on the merits, 

with prejudice.  All persons and entities given notice of the Sale Motion that failed to timely 

object thereto are deemed to consent to the relief sought therein. 

4. Approval of the Sale AgreementAgreements.  The Sale 

TransactionTransactions and specific terms of theeach Sale Agreement are hereby authorized 

and approved authorized pursuant to, inter alia, Bankruptcy Code sections 105(a), 363(b) and 

365(a).  Pursuant to Bankruptcy Code section 363(b), the Debtors are authorized to consummate 

the Sale TransactionTransactions pursuant to and in accordance with the terms and conditions set 

forth in theeach Sale Agreement and this Order.  The Debtors, and their affiliates, officers, 

employees and agents, are authorized to execute, deliver and perform under, and otherwise 

consummate and implement, theeach Sale Agreement together with all additional instruments 

and documents that may be reasonably necessary or desirable to implement the Sale Agreement, 

and to take all further actions as may be (a) reasonably requested by any Buyer for the purpose of 
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assigning, transferring, granting, conveying and conferring to such Buyer, or reducing to 

possession, the Purchased Assets, or (b) necessary or appropriate to the performance of the 

obligations contemplated by theany Sale Agreement, including, without limitation, executing any 

necessary or appropriate document or instrument, all without further order of the Court. 

5. Good Faith.  The Sale Transaction hasTransactions have been undertaken 

by each Buyer in good faith.  Each Buyer satisfies the good faith requirement of Bankruptcy 

Code section 363(m) and, accordingly, each Buyer and the each Sale Transaction areis entitled to 

all of the protections afforded by Bankruptcy Code section 363(m).  Pursuant to Bankruptcy 

Code section 363(m), if any or all of the provisions of this Order are hereafter reversed, 

modified, or vacated by a subsequent order of this Court or any other court, such reversal, 

modification, or vacatur shall not affect the validity and enforceability of any sale, transfer or 

assignment under theany Sale Agreement or obligation or right granted pursuant to the terms of 

this Order, and notwithstanding any reversal, modification or vacatur shall be governed in all 

respects by the original provisions of this Order or the relevant Sale Agreement, as the case may 

be.  The Sale TransactionTransactions approved by this Order isare not subject to avoidance and 

no damages may be awarded pursuant to Bankruptcy Code section 363(n). 

6. Transfer of Assets Free and Clear. 

A. Pursuant to Bankruptcy Code sections 105(a), 363(b), 363(f) and 365, the 

Debtors are authorized and directed to transfer the Purchased Assets in accordance with the 

terms of theeach Sale Agreement free and clear of all Liens, Claims, and Interests (except for 

Permitted Encumbrances and Assumed Liabilities and as otherwise provided in the Sale 

Agreement and this Order) to the fullest extent permitted by section 363(f) of the Bankruptcy 

Code and any other applicable law.  The Purchased Assets shall be transferred to Buyerthe 
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Buyers, and upon consummation of the relevant Sale AgreementAgreements, such transfer shall 

(1) be valid, legal, binding and effective; (2) vest each Buyer with all right, title and interest of 

the Debtors in the relevant Purchased Assets; and (3) be free and clear of all Liens, Claims and 

Interests. (except for Permitted Encumbrances and Assumed Liabilities).  All Liens, Claims and 

Interests shall attach to the net proceeds of the relevant Sale Transactions, in the order of their 

priority and with the same validity, force and effect that they now have against the Purchased 

Assets, subject to any rights, claims and defenses the Debtors or their estates, as applicable, may 

possess with respect thereto.  Nothing herein is intended or shall be deemed to be an adjudication 

of the extent, validity, enforceability and/or priority of any conflicting or competing Liens, 

Claims, or Interests with respect to the Purchased Assets, and all rights are reserved with respect 

to the same.  Upon the occurrence of the Closing, this Order shall be considered and constitute 

for any and all purposes a full and complete general assignment, conveyance and transfer of the 

Purchased Assets acquired by Buyerthe Buyers under the relevant Sale AgreementAgreements 

and/or a bill of sale, deed or assignment transferring good, marketable and indefeasible title and 

interest in the Purchased Assets to Buyerthe relevant Buyers free and clear of all Liens, Claims 

and Interests (except for Permitted Encumbrances and Assumed Liabilities).  Each and every 

federal, state, and local governmental agency, quasi-agency, or department is hereby directed to 

accept any and all documents and instruments necessary and appropriate to consummate the Sale 

Transactions.  All persons and entities are prohibited and enjoined from taking any action to 

adversely affect or interfere with the ability of the Debtors to transfer the Purchased Assets to 

Buyerthe Buyers in accordance with the Sale AgreementAgreements and this Sale Order. 

B. Except as otherwise provided in the Sale AgreementAgreements, all 

Governmental Units (as defined in Bankruptcy Code sections 101(27) and 101(41)) and all 
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persons and entities (and their respective successors and assigns), including, without limitation, 

all debt security holders, equity security holders, governmental, tax and regulatory authorities, 

lenders, current and former employees, pension plans, multiemployer pension plans, labor 

unions, trade creditors and any other creditors holding Liens, Claims or Interests (whether legal 

or equitable, secured or unsecured, known or unknown, matured or unmatured, contingent or 

non-contingent, liquidated or unliquidated, senior or subordinated) arising under or out of, in 

connection with, or in any way relating to, the Debtors, the Purchased Assets, or the transfer of 

the Purchased Assets to Buyerthe Buyers, are hereby forever barred, estopped and permanently 

enjoined from asserting or pursuing any Liens, Claims or Interests against(except for Permitted 

Encumbrances and Assumed Liabilities) against any Buyer, its affiliates, successors or assigns, 

its property or the Purchased Assets, including, without limitation, taking any of the following 

actions with respect to a Claim: (1) commencing or continuing, in any manner, any action or 

other proceeding against any Buyer, its affiliates, successors or assigns, assets (including the 

Purchased Assets) or properties; (2) enforcing, attaching, collecting or recovering, in any 

manner, any judgment, award, decree, or order against any Buyer, its affiliates, successors or 

assigns, assets, or properties; (3) creating, perfecting, or enforcing any liens, claims, 

encumbrances or other interests against the Debtors as against any Buyer, or its affiliates, 

successors, assigns, assets (including the Purchased Assets) or properties; (4) asserting any 

setoff, right of subrogation or recoupment of any kind for any obligation of any of the Debtors as 

against any obligation due to any Buyer, or its affiliates, successors or assigns or their respective 

assets, including the Purchased Assets; (5) commencing or continuing any action, in any manner 

or place, that does not comply, or is inconsistent with, the provisions of this Order or the 

agreements or actions contemplated or taken in respect thereof; or (6) denying, refusing, 
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delaying or otherwise frustrating the transfer or assignment of any permits, licenses, or other 

approvals previously held by the Debtors that were necessary for the operation of any Projects or 

the Purchased Assets. 

C. This Order: (1) shall be effective as a determination that, as of the Closing, 

except as otherwise provided in this Order and the Sale Agreement, all Liens, Claims and 

Interests, (except for Permitted Encumbrances and Assumed Liabilities), have been 

unconditionally released, discharged and terminated as to each Buyer and the Purchased Assets, 

and that the conveyances and transfers described herein have been effected; and (2) is and shall 

be binding upon and govern the acts of all persons and entities, including all filing agents, filing 

officers, title agents, title companies, recorders of mortgages, recorders of deeds, registrars of 

deeds, administrative agencies, governmental departments, secretaries of state, federal and local 

officials and all other persons and entities who may be required by operation of law, the duties of 

their office, or contract, to accept, file, register or otherwise record or release any documents or 

instruments, or who may be required to report or insure any title or state of title in or to any 

lease; and each of the foregoing persons and entities is hereby directed to accept for filing any 

and all of the documents and instruments necessary and appropriate to consummate the 

transactions contemplated by theeach Sale Agreement. 

D. Upon the Closing, each of the Debtors’ creditors and any other holder of a 

Lien, Claim or Interest is authorized and directed to execute such documents and take all other 

actions as may be necessary to release its Lien, Claim or Interest in the Purchased Assets (other 

than Permitted Encumbrances and Assumed Liabilities), if any, as such Lien, Claim or Interest 

may have been recorded or may otherwise exist.  If any person or entity that has filed financing 

statements, mortgages, deeds of trust, mechanic’s liens, lis pendens or other documents or 
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agreements evidencing Liens, Claims or Interests against the Debtors or the Purchased Assets 

has not delivered to the Debtors prior to the Closing of the Sale TransactionTransactions, in 

proper form for filing and executed by the appropriate parties, termination statements, 

instruments of satisfaction, releases of all interests which the person or entity has with respect to 

the Debtors or the Purchased Assets or otherwise, then with regard to the Purchased Assets that 

are purchased by Buyerthe Buyers pursuant to the Sale AgreementAgreements and this Order: 

(1) the Debtors are hereby authorized, and each Buyer is hereby authorized, to execute and file 

such statements, instruments, releases and other documents on behalf of the person or entity with 

respect to the Purchased Assets; and (2) each Buyer is hereby authorized to file, register or 

otherwise record a certified copy of this Order, which, once filed, registered or otherwise 

recorded, shall constitute conclusive evidence of the release of all Liens, Claims and Interests 

against the Purchased Assets.(except for Permitted Encumbrances and Assumed Liabilities) 

against the Purchased Assets.  Each and every federal, state, and local governmental agency or 

department is hereby directed to accept any and all documents and instruments necessary and 

appropriate to consummate the transactions contemplated by the Sale Agreements, including, 

without limitation, recordation of this Order.  This Order is deemed to be in recordable form 

sufficient to be placed in the filing or recording system of each and every federal, state or local 

government agency, department or office.  This Order shall be binding upon and shall govern the 

acts of all persons including, without limitation, all filing agents, filing officers, title agents, title 

companies, recorders of mortgages, recorders of deeds, registrars of deeds, administrative 

agencies, governmental departments, secretaries of state, federal, state, and local officials, and all 

other  persons who may be required by operation of law, the duties of their office, or contract, to 

accept, file, register, or otherwise record or release any documents or instruments, or who may 
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be required to report or insure any title or state of title in or to any of such assets or other 

property interests.  Notwithstanding and without limiting the foregoing, the provisions of this 

Order authorizing the sale and assignment of the Purchased Assets free and clear of Liens, 

Claims and Interests, (except for Permitted Encumbrances and Assumed Liabilities), shall be 

self-executing, and neither the Debtors nor any Buyer shall be required to execute or file 

releases, termination statements, assignments, consents, or other instruments in order to 

effectuate, consummate and implement the provisions of this Order. 

E. Following the Closing of the Sale TransactionTransactions, no holder of 

any Claim shall interfere with any Buyer’s title to or use and enjoyment of the relevant 

Purchased Assets based on or related to any such Claim or based on any actions the Debtors may 

take in their chapter 11 cases. 

7. Surrender of Possession.  All entities that are currently, or on the Closing 

may be, in possession of some or all of the Purchased Assets are hereby directed to surrender 

possession of the Purchased Assets to the relevant Buyer on the Closing under its Sale 

Agreements, unless the Buyer otherwise agrees. 

8. Environmental Matters.  Nothing in this Order or the Asset Purchaseany 

Sale Agreement releases, discharges, nullifies, precludes, or enjoins the enforcement of any 

environmental liability to a governmental unit or any police or regulatory liability (including but 

not limited to reclamation and mitigation and any associated long term protection requirements) 

to a governmental unit that any entity would be subject to as the owner or operator of the 

Purchased Assets after the Closing Date (as defined in the Asset Purchaseeach Sale Agreement).  

Nothing in this Order or any Sale Agreement authorizes the transfer or assignment to the 

PurchaserBuyers of any governmental (a) license, (b) permit, (c) registration, (d) authorization or 

Case:15-22848-JGR   Doc#:468-2   Filed:05/04/16    Entered:05/04/16 14:52:24   Page23 of
 36



 

 24  

 
010-8219-6390/25/AMERICAS 
 

(e) approval, or the discontinuation of any obligation thereunder, without compliance with all 

applicable legal requirements under non-bankruptcy law governing such transfers or 

assignments.  Notwithstanding the foregoing sentence, nothing in this Order shall: (i) be 

interpreted to deem theany Buyer as the successor to the Selling Debtors under any successor 

liability doctrine with respect to any liabilities under environmental statutes or regulations for 

penalties for days of violation prior to the Closing Date or for liabilities relating to off-site 

disposal of waste by the Selling Debtors prior to the Closing Date; (ii) create for any 

governmental unit any substantive right that does not already exist under law; or (iii) be deemed 

or construed to be an admission of liability by the Selling Debtors.  Nothing in this Order shall 

be construed to guarantee that any water right is in good standing or otherwise bind the State of 

Nevada Division of Water Resources and the Nevada State Engineer to any interpretation of the 

terms and conditions of any water right set forth in Schedule 2.1(b) of the Asset Purchase 

Agreement which conflict with the official records maintained by the State of Nevada Division 

of Water Resources with respect to each water right permitDebtors. 

9. Assumption and Assignment of Assigned Contracts. 

A. The Debtors are authorized to assume and assign the Assigned Contracts 

designated for assignment to the relevant Buyer pursuant to the relevant Sale 

AgreementAgreements; provided, however, that there shall be no assumption of any such 

contract or lease absent simultaneous assignment thereof to the relevant Buyer.  The relevant 

Buyer shall be deemed to be substituted for the Debtors as a party to each of the Assigned 

Contracts and, pursuant to Bankruptcy Code section 365(k), the Debtors and their estates shall be 

relieved from any liability for any post-closing breach of any such Assigned Contract after 

assignment of such Assigned Contract to the relevant Buyer.  In accordance with Bankruptcy 
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Code section 365(b)(2) and (f), upon transfer of the Assigned Contracts to the relevant Buyer, (i) 

the relevant Buyer shall have all of the rights of the Debtors thereunder, free and clear of all 

Liens, Claims and Interests, (except as otherwise provided in the Sale Agreementfor Permitted 

Encumbrances and this Order,Assumed Liabilities), and each provision of such Assigned 

Contracts shall remain in full force and effect for the benefit of the relevant Buyer, 

notwithstanding any provision in such contract, lease or in applicable law that prohibits, restricts 

or limits in any way such assignment or transfer; and (ii) none of the Assigned Contracts may be 

terminated, or the rights of any party modified in any respect, including pursuant to any “change 

of control” clause, by any other party thereto as a result of the consummation of the transactions 

contemplated by the Sale AgreementAgreements. 

B. Subject to applicable provisions of Bankruptcy Code section 365, the 

provisions of the Sale AgreementAgreements and the terms thereof with respect to Cure 

Amounts, all defaults or other obligations of the Debtors under the Assigned Contracts arising or 

accruing prior to the Closing Date shall have been cured or shall be promptly cured in 

accordance with the terms hereof as a condition precedent to the assumption and assignment of 

the respective Assigned Contracts (and without such a cure the relevant Buyer shall have no 

rights in or to the respective Assigned Contracts). 

C. There shall be no rent accelerations, assignment fees, increases or any 

other fees charged or chargeable to the relevant Buyer as a result of the assumption, assignment 

and sale of the Assigned Contracts.  Any provision in any Assigned Contract that prohibits or 

conditions the assignment of such contract or lease, or allows the counterparty to such contract or 

lease to terminate, recapture, impose any penalty, condition renewal or extension, or modify any 

term or condition upon the assignment of such contract or lease, constitutes an unenforceable 
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anti-assignment provision, and is void and of no force and effect.  The validity of the 

assumption, assignment and sale of the Assigned Contracts to the relevant Buyer shall not be 

affected by any existing dispute between the Debtors and any counterparty to an Assigned 

Contract. 

10. Permanent Injunction.  All persons and entities are prohibited and 

enjoined from taking any action to adversely affect or interfere with the ability of the Debtors to 

transfer the Purchased Assets to the BuyerBuyers in accordance with the Sale 

AgreementAgreements and this Order.  Following the closing, except for persons entitled to 

enforce Assumed Liabilities and Permitted Encumbrances (as such terms are defined in the Sale 

AgreementAgreements), all persons (including, but not limited to, (i) the Debtors and/or their 

respective successors (including any trustee), (ii) creditors, (iii) investors, (iv) current and 

former employees and shareholders, (v) administrative agencies, (vi)  governmental  units, (vii) 

secretaries of state, (viii) federal, state, and local officials, including those maintaining any 

authority relating to any environmental, health and safety laws, and (ix) the successors and 

assigns of each of the foregoing holding Liens, Claims or Interests in the Purchased Assets or 

against the Debtors with respect to the Purchased Assets of any kind or nature whatsoever shall 

be, and hereby are, forever barred, estopped, and permanently enjoined from asserting, 

prosecuting, or otherwise pursuing any Liens, Claims or Interests of any kind or nature 

whatsoever against theany Buyer or any affiliate of theany Buyer or any of their respective 

property, successors and assigns, or the Purchased Assets, as an alleged successor or on any 

other grounds.  No person shall assert, and the BuyerBuyers and the Purchased Assets shall not 

be subject to, any defaults , breaches , counterclaims, offsets, defenses (whether contractual or 
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otherwise, including, without limitation, any right of recoupment), liabilities, claims and 

interests, or basis of any kind or nature whatsoever to delay, defer, or impair any right of theany 

Buyer or the Debtors, or any obligation of any other party, under or with respect to, any 

Purchased Assets, with respect to any act or omission that occurred prior to the closing or with 

respect  to any other agreement or any obligation of the Debtors that is not an Assumed 

Liability or Permitted Encumbrance. 

11. Exculpation and Release.  None of the Buyers nor any of their affiliates, 

successors, and assigns, shall have, or incur any liability to, or be subject to any action by, the 

Debtors or any of their predecessors, successors, or assigns, arising out of the negotiation, 

investigation, preparation, execution, or delivery of the Sale Agreements and the entry into and 

consummation of the Sale Transactions, except as expressly provided in the Sale Agreements 

and this Order.   

12. No Interference.  Following the Closing, no holder of any Lien, Claim or 

Interest in the Purchased Assets (except holders of Permitted Encumbrances and Assumed 

Liabilities solely in accordance with applicable law) shall interfere with theany Buyer’s title to, 

or use and enjoyment of, the Purchased Assets based on, or related to, any such Lien, Claim or 

Interest, or based on any actions the Debtors may take in these cases. 

13. Post-Closing Actions and Transactions.  The Debtors and the 

BuyerBuyers, and each of their respective officers, employees, and agents, will be authorized 

and empowered to take all actions and execute and deliver any and all documents and 

instruments that either the Debtors or theany Buyer deemdeems necessary or appropriate to 

implement and effectuate the terms of the Sale AgreementAgreements and this Order.  Further, 
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effective as of the closing, the Buyer, itsBuyers and their respective successors and assigns shall 

be designated and appointed the Debtors’ turetrue and lawful attorney and attorneys, with full 

power of substitution, in the DebtorsDebtors’ name and stead, its successors and assigns, to 

demand and receive any and all of the relevant Purchased Assets, and from time to time 

institute and prosecute in the name of the relevant Buyer, for the benefit of thesuch Buyer, its 

successors and assigns, any and all proceedings at law, in equity , or otherwise, that thesuch 

Buyer, its successors or assigns, may deem proper for the collection or reduction to possession 

of any of the relevant Purchased Assets, and to do all acts and things with respect to the relevant 

Purchased Assets that the relevant Buyer , its successors and assigns, shall deem desirable.  All 

of the foregoing powers granted to the BuyerBuyers are coupled with an interest and are 

irrevocable by the Debtors. 

14. Operation by BuyerBuyers.  To the maximum extent available under 

applicable law: (a) each Buyer shall be authorized, as of the closing, to operate under any 

license, permit, registration, and any other governmental authorization or approval of the Debtors 

with respect to the relevant Purchased Assets and the Assigned Contracts; (b) all such licenses, 

permits, registrations, and governmental authorizations and approvals are deemed to have been, 

and hereby are, directed to be transferred to the relevant Buyer as of the Closing; and (c) to the 

extent provided by Bankruptcy Code section 525, no governmental unit may deny, revoke, 

suspend or refuse to renew any permit, license, or similar grant relating to the operation of the 

Purchased Assets sold, transferred or conveyed to Buyerthe Buyers on account of the filing or 

pendency of these chapter 11 cases or the consummation of the Sale TransactionTransactions 

contemplated by the Sale Agreement.  Notwithstanding the foregoing, nothing herein is intended 

or shall be deemed to relieve theany Buyer from having to comply with any requirements or 
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approval process under applicable non-bankruptcy law with respect to the transfer of any 

governmental license or permit.   

15. Enforcement.  The terms and provisions of the Sale 

AgreementAgreements and this Order, and the transactions contemplated thereby and hereby, 

shall, as applicable, be specifically enforceable against and be binding in all respects upon, or 

shall inure to the benefit of, the Debtors, their estates, their creditors (known and unknown), 

counterparties to Assigned Contracts, any governmental unit which regulates the Debtors’ 

business, Buyerthe Buyers, and their respective affiliates, successors and assigns, and any 

affected third parties, including all entities asserting any Liens, Claims or Interests, 

notwithstanding any subsequent appointment of any trustee, examiner or receiver of the Debtors 

under any chapter of the Bankruptcy Code or any other law, and all such terms and provisions 

likewise shall be binding on and specifically enforceable against such trustee, examiner or 

receiver, and shall not be subject to rejection or avoidance by the Debtors, their estates, their 

creditors, any other representatives of their estates, or any trustee, examiner or receiver. 

16. No Successor Liability. 

A. Except for the Assumed Liabilities and Cure Amounts, to be paid solely to 

the extent provided for in the Sale AgreementAgreements and this Order, neither the 

BuyerBuyers, nor any of its their respective successors or, assigns, or any of their respective 

affiliates shall have any liability for any Lien, Claim or Interest that (i) arose or occurred prior to 

the Closing, or(ii) could have otherwise is assertablebeen asserted against the Debtors orprior to 

the Closing, or (iii) is related to the Purchased Assets prior to the Closing.  The Buyer isBuyers 

are not and shall not be deemed a “successor” to the Debtors or their estates, have, de facto or 

otherwise, merged with or into the Debtors or be a mere continuation or substantial continuation 
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of the Debtors or the enterprise of the Debtors under any theory of law or equity as a result of 

any action taken in connection with the Sale AgreementAgreements or any of the transactions or 

documents ancillary thereto or contemplated thereby or in connection with the acquisition of the 

Purchased Assets. 

B. Without limiting the foregoing, and except to the extent thea Buyer 

assumes the Assumed Liabilities, or takes the Purchased Assets subject to the Permitted 

Encumbrances, or as otherwise set forth in the Sale AgreementAgreements or this Order, the 

BuyerBuyers shall not have any successor, transferee, derivative, or vicarious liabilities of any 

kind or character for any Liens, Claims or Interests, including under any theory of successor or 

transferee liability, de facto merger or continuity, whether known or unknown as of the closing, 

now existing or hereafter arising, whether fixed or contingent, asserted or unasserted, liquidated 

or unliquidated, with respect to of any of the following: (i) any foreign, federal, state, or local 

revenue, pension, ERISA, tax, labor,  employment, antirust, environmental, or other law, rule, or 

regulation (including without limitation filing requirements under any such laws, rules or 

regulations); (ii) under any products liability law, rule, regulation, or doctrine with respect to the 

Debtors’ liability under such law, rule or regulation, or doctrine, or under any product warranty 

liability law or doctrine; (iii) any employment or labor agreements, consulting agreements, 

severance arrangements, change-in-control agreements, or other similar agreement to which the 

Debtors are a party; (iv) any pension, welfare, compensation, or other employee benefit plans, 

agreements, practices, and programs, including, without limitation, any pension plan of the 

Debtors; (v) the cessation of the Debtors’ operations, dismissal of employees, or termination  of 

employment or labor agreements or pension, welfare, compensation, or other employee benefit 

plans, agreements, practices and programs, obligations that might otherwise arise from or 
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pursuant to the (a) Employee  Retirement Income Security Act of 1974, as amended, (b) the Fair 

Labor Standards Act, (c) Title VII of the Civil Rights Act of 1964, (d) the Federal Rehabilitation 

Act of 1973, (e) the National Labor Relations Act, (f) the Age Discrimination and Employment 

Act of 1967, (g) the  Americans with Disabilities Act of 1990, or (h) COBRA; (vi) 

environmental liabilities, debts, Claims, or obligations arising from conditions first existing on or 

prior to the Closing (including, without limitation, the presence of hazardous, toxic, polluting, or 

contamination substances or wastes), which may be asserted on any basis, including, without 

limitation, under the Comprehensive Environmental Response, Compensation and Liability Act, 

42 U.S.C. § 9601 et seq.; (vii) any liabilities, debts, or obligations of or required to be paid by the 

Debtors for any taxes of any kind for any period; (viii) any liabilities, debts, commitments, or 

obligations for any taxes relating to the operation of the Purchased Assets prior to the Closing; 

(ix) any bulk sale law; and (x) any litigation. 

17. Fair Consideration.  The consideration provided by the BuyerBuyers for 

the Purchased Assets under the Sale AgreementAgreements shall be deemed to constitute 

reasonably equivalent value and fair consideration under the Bankruptcy Code and under the 

laws of the United States, any state, territory, possession, or the District of Columbia.  The Sale 

Transactions may not be avoided under section 363(n) of the Bankruptcy Code.  The Sale 

Agreement wasAgreements were not entered into, and the Sale isTransactions are not being 

consummated, for the purpose of hindering, delaying, or defrauding creditors of the Debtors 

under the Bankruptcy Code or under the laws of the United States, any state, territory, possession 

thereof, or the District of Columbia, or any other applicable law.  Neither the Debtors nor the 

BuyerBuyers have entered into the Sale AgreementAgreements or any agreement  contemplated 

thereby or areis consummating the Sale Transactions with any fraudulent or otherwise improper 
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purpose, including, without limitation, to evade any pension liabilities.  No other person or entity 

or group of persons or entities has offered to purchase the Purchased Assets for an amount or on 

terms that would provide greater value to the Debtors and their estates than the value provided by 

the BuyerBuyers.  The Court’s approval of the Sale Motion and the Sale AgreementAgreements 

is in the best interests of the Debtors, their estates and creditors, and all other parties in interest. 

18. Retention of  Jurisdiction.  This Court retains jurisdiction, pursuant to its 

statutory powers under 28 U.S.C. § 157(b)(2), to, among other things, interpret, implement, and 

enforce the terms and provisions of this Order, all amendments thereto, and any waivers and 

consents thereunder, including, but not limited to, retaining jurisdiction to (i) compel delivery of 

the Purchased Assets to the BuyerBuyers; (ii) interpret, implement, and enforce the provisions of 

this Order; (iii) protect the BuyerBuyers, any of the Buyer’sBuyers’ affiliates, or any agent of the 

foregoing, against any Liens, Claims or Interests against the Debtors or the Purchased Assets of 

any kind or nature whatsoever, except for the Permitted Encumbrances and Assumed Liabilities 

and (iv) enter any order under sections 363 and 365 of the Bankruptcy Code. 

19. Subsequent Plan Provisions.  Nothing contained in any Chapter 11 plan 

confirmed in any Debtor’s bankruptcy case or any order confirming any such plan or in any 

other order in the Chapter 11 Cases shall alter, conflict with, or derogate from, the provisions of 

the Sale AgreementAgreements or this Order.  

20. No Bulk Sales.  No bulk sales law or similar law of any state or other 

jurisdiction shall apply in any way to the transactions contemplated by the Sale 

AgreementAgreements, the Sale Motion and this Order. 

21. Modification.  The Sale AgreementAgreements may be modified, 

amended or supplemented by Buyerthe relevant Buyers and the Debtors in a writing signed by 
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both parties without further order of the Court, provided that any such modification, amendment 

or supplement does not materially change the terms of the Sale AgreementAgreements or modify 

the express terms of this Order. 

22. Survival.  Nothing contained in any subsequent order of this Court or any 

court of competent jurisdiction in these Chapter 11 cases (or any order entered after any 

conversion of a Chapter 11 case of the Debtors to a case under Chapter 7 of the Bankruptcy 

Code) or any Chapter 11 plan confirmed in any Debtors’ bankruptcy cases or any order 

confirming any such plan, or any order dismissing any cases of the Debtors shall nullify, alter, 

conflict with, or in any manner derogate from the provisions of this Order, and the provisions of 

this Order shall survive and remain in full force and effect.  For the avoidance of doubt, if the 

Debtors’ Chapter 11 cases are converted to cases under Chapter 7 of the Bankruptcy Code, the 

Order shall be binding on the Chapter 7 trustee in such Chapter 7 cases. 

23. Failure to Specify.  The failure specifically to include any particular 

provision of the Sale AgreementAgreements in this Order shall not diminish or impair the 

effectiveness of such provision, it being the intent of the Court, the Debtors and Buyerthe Buyers 

that the Sale AgreementAgreements be authorized and approved in itstheir entirety with such 

amendments thereto as may be made by the parties in accordance with thisthe Sale Transactions 

and the terms of the Sale AgreementAgreements. 

24. Automatic Stay.  The automatic stay pursuant to Bankruptcy Code section 

362 is hereby lifted with respect to the Debtors to the extent necessary, without further order of 

this Court, to allow: (a) BuyerBuyers to give the Debtors any notice provided for in the Sale 

AgreementAgreements, and (b) BuyerBuyers to take any and all actions provided under or 
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contemplated by the Sale AgreementAgreements in accordance with the terms and conditions 

thereof. 

25. Appointment of Trustee.  The provisions of the Sale Agreements and this 

Order may be specifically enforced in accordance with the Sale Agreements notwithstanding the 

appointment of any chapter 7 or chapter 11 trustee after the Closing of a Sale Agreement. 

26. Pinson Mining Resolution.  Prior to the Petition Date, Atna Resources Inc. 

and Pinson Mining Company (“Pinson Mining”) executed and recorded certain documents 

regarding water rights and royalty interests pursuant to an Asset Purchase and Sale Agreement, 

dated August 10, 2011 (the “Pinson APA”).  Pursuant to the Pinson APA, Pinson Mining granted 

to Atna Resources Inc. certain water rights located in Humboldt County, Nevada and evidenced 

by the Special Warranty Deed dated August 31, 2011 and recorded September 1, 2011 in the 

Office of the Humboldt County Recorder at Document 2011-4522 and the Corrective Special 

Warranty Deed dated August 31, 2011 and recorded October 31, 2011 in the Office of the 

Humboldt County Recorder at Document 2011-5611 (the “Warranty Deed”).  Pinson Mining 

granted to Atna Resources Inc. the Purchased Water Rights (as defined in the Pinson APA).  The 

Warranty Deed provides that the Purchased Water Rights are subject to a reversionary interest 

(the “Reversionary Interest”) at the “End of Purchaser’s Operations”, as set forth in Section 6.17 

of the Pinson APA.  Notwithstanding anything to the contrary in this Order, Pinson Mining and 

Waterton have agreed that Waterton’s purchase of the Purchased Water Rights is not free and 

clear of the Reversionary Interest, and such Reversionary Interest shall not be altered, 

extinguished, or otherwise affected by this Order. 

27. Order Immediately Enforceable. Notwithstanding the provisions of 

Bankruptcy Rules 6004(h) and 6006(d) or any applicable provisions of the Local Rules, this Sale 
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Order shall not be stayed for fourteen (14) days after theits entry hereof, but, and shall be 

effective and enforceable immediately upon entry., and the Debtors and the Buyers are 

authorized to close the Sale Transactions immediately upon entry of this Order.  Time is of the 

essence in closing the Sale Transactions referenced herein, and the Debtors and the Buyers 

intend to close the transactions as soon as practicable.  This Order is a final order and the period 

in which an appeal must be filed shall commence upon the entry of this Order.   

28. Conflicts. In the event of a direct conflict between the terms of this Order 

and the terms of (a) the Sale AgreementAgreements, or (b) any other order of this Court, the 

terms of this Order shall govern and control.  

29. No Waiver. Except as otherwise expressly set forth herein, nothing in this 

Order shall modify or waive any closing conditions or termination rights in the Sale 

AgreementAgreements, and all such conditions and rights shall remain in full force and effect in 

accordance with their terms. 

30. Time Periods.  All time periods set forth in this Order shall be calculated 

in accordance with Bankruptcy Rule 9006(a).   

31. Nonseverability.  The provisions of this Order are nonseverable and 

mutually dependent.   

32. Small Mine Development.  For the avoidance of doubt, nothing herein 

shall constitute an admission or determination with respect to the amount, validity, and/or 

priority of the liens and claims asserted by Small Mine Development L.L.C. (“SMD”) in any 

avoidance action that may be asserted against SMD.  SMD and the Debtors reserve all rights and 

defenses with respect to the same, including, without limitation, any defenses available to SMD 

in any avoidance action that may be asserted against SMD.  For the further avoidance of doubt, 
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the Purchased Assets acquired by Waterton pursuant to the Waterton Asset Purchase Agreement 

and this Order will not be subject to any Liens, Claims and/or Interests of SMD after the Closing. 

33. Surety Reservation.  Nothing in this Order or the Sale Agreements being 

approved herein shall be deemed a waiver of any rights, remedies or defenses that any surety has 

or may have under applicable bankruptcy and non-bankruptcy law under any indemnity 

agreements, surety bonds or related agreements or any letter of credit relating thereto, or any 

rights, remedies or defenses of the Debtors with respect thereto. 

DATED:  _______,May __, 2016 

        BY THE COURT 

 

        ________________________ 

     

 Honorable Joseph G. Rosania, Jr. 

 United States Bankruptcy Judge 
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