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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

Inre: ) Chapter 11

)
MONTESQUIEU, INC., efil, ! ) Case No. 19-10599 (BLS)

)

Debtors. ) Joint Administration Requested

)

MOTION OF DEBTORS FOR ORDER UNDER SECTIONS 105 AND 363 OF THE
BANKRUPTCY CODE AND FEDERAL RULE OF BANKRUPTCY PROCEDURE 6003
(A) AUTHORIZING THE DEBTORSTO MAINTAIN AND RENEW EXISTING
INSURANCE POLICIESAND (B) AUTHORIZING FINANCIAL INSTITUTIONSTO
HONOR ALL OBLIGATIONSRELATED THERETO

Montesquieu, Inc. (*Holdings”), WG Best Weinkellerénc. dba Montesquieu Winery

("WG Best”) and Montesquieu Corp._(“Montesquieu gdrand together with the Holdings and

WG Best, the “Debtors”), the debtors-in-possessiotine above captioned chapter 11 cases, by
and through their proposed undersigned counsemisubis Motion of Debtors’ for Order Under
Sections 105 and 363 of the Bankruptcy Code aneérae®Rule of Bankruptcy Procedure 6003
(A) Authorizing the Debtors to Maintain and Renewising Insurance Policies and (B)
Authorizing Financial Institutions to Honor All Qghtions Related Therefphe “Motion”), and
respectfully state:
JURISDICTION

1. The Court has jurisdiction over this Motion pursu@?28 U.S.C. 88 157 and 1334.
This matter is a core proceeding pursuant to 28Q@).8§ 157(b)(2)(A) and (M). The Debtors
consent, pursuant to Rule 7008 of the Federal Rafl&ankruptcy Procedure (the “Bankruptcy

Rules”) and Rule 9013-1(f) of the Local Rules ohBauptcy Practice and Procedure of the United

! The Debtors and the last four digits of their ezdjve taxpayer identification numbers include: M@guieu, Inc.
(8069), WG Best Weinkellerie, Inc. dba Montesquiéimery (California) (0458) and Montesquieu Corp.
(California) (4025). The headquarters and serviltFess for the above-captioned Debtors is 8221nArforive,
San Diego, California 92126.
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States Bankruptcy Court for the District of Delawthe “Local Rules”), to the entry of a final
order by the Court in connection with this Motidritiis later determined that the Court, absent
consent of the parties, cannot enter final ordensidgments in connection herewith consistent
with Article 11l of the United States Constitution.

2. Venue of this proceeding and this Motion is projpethis district pursuant to 28
U.S.C. 88 1408 and 1409.

3. The statutory bases for the relief requested irihare sections 105(a) and 363 of

title 11 of the United States Code, 11 U.S.C. 88 di0seq. (the “Bankruptcy Code”), Bankruptcy

Rule 6003, and Local Rules 9013-1(m).
BACKGROUND

4. On March 20, 2019 (the “Petition Date”), the Debtbled voluntary petitions for
relief under Chapter 11 of the Bankruptcy Codee Diebtors continue to operate their businesses
and property as debtors-in-possession in accordavitte sections 1107 and 1108 of the
Bankruptcy Code.

5. No party has requested the appointment of a trustegaminer in these chapter 11
cases, and no committees have been appointed.

6. The factual background relating to the commenceroétiiis Chapter 11 case is
set forth in detail in the Declaration of Fonda Himg in Support of First Day Motions (the

“Hopkins Declaration”), are incorporated hereinrbference.

RELIEF REQUESTED
7. By this Motion, The Debtors seek entry of intetiamd finaf orders (i) authorizing

the Debtors to maintain and renew existing inswuggoalicies and pay all policy premiums and

2 A copy of the proposed Interim Order is attachewkto as Exhibid.
3 A copy of the proposed Final Order is attachedioeas ExhibiB.
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brokers’ fees arising thereunder or in connectibargwith, and (i) authorizing financial
institutions to honor all obligations related ttere

8. In the ordinary course of the Debtors’ business, Debtors maintain numerous
insurance policies providing coverage for, intea,acommercial general liability, umbrella
liability, shipping and cargo, cyber liability, grerty, foreign liability and fiduciary liability,

(collectively, the “Policies”). These Policies asgitten through one entity, Malloy Imrie and

Vasconi Insurance Services, LLC and have histdyicabst the Debtors approximately $100,000
to maintain. A schedule of the current Policieattsaiched hereto as Exhikit

9. Debtors’ annual premium for its cyber security pplis due March 22, 2019 in the
amount of $6,339.00. Debtors’ crime policy ren@nsApril 19, 2019, and their remaining polices
renew on June 11, 2019. As detailed in the HopRieslaration, much of the Debtors’ sales are
generated via e-commerce therefore, maintainingCiteer Security policy is integral to its
ongoing business and warrant the relief requesteeirh

10. These Policies are essential to the preservatitimedDebtors’ business, and assets,
and, in many instances, such insurance coveraggisred by regulation, law, or contract that
governs the Debtors’ business.

BASISFOR RELIEF

11. The Court may authorize Debtors to pay prepetitgyemiums to maintain
insurance coverage under section 105(a) of the MBatky Code. Section 105(a) of the
Bankruptcy Code empowers the Court to “issue adgmprocess, or judgment that is necessary
or appropriate to carry out the provisions of tlie.” Seell U.S.C. § 105(asee also Am.
Hardwoods, Inc. v. Deutsche Credit Corp. (In re Ahardwoods, Inc,)885 F.2d 621, 625 (9th

Cir. 1989) (section 105 endows the bankruptcy cuithh general equitable powers, where not
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inconsistent with more specific law). A bankruptmyurt may use its equitable powers under
section 105 of the Bankruptcy Code to permit a alelst possession to pay prepetition claims
when payment is necessary to effectuate the Delttankruptcy goals and essential to the
continued operation of the busineSge Miltenberger v. Logansport, C. & S.W.R., @66 U.S.
286 (1882)Burchinal v. Cent. Wash. Bank (In re Adams Apple,)| 829 F.2d 1484, 1490 (9th
Cir. 1987) (“Cases have permitted unequal treatro¢mire-petition debts when necessary for
rehabilitation . . . .”)]n re lonosphere Clubs, Inc98 B.R. 174, 175 (Bankr. S.D.N.Y. 1989) (a
bankruptcy court’s use of its equitable powersaothorize the payment of prepetition debt when
such payment is needed to facilitate the rehabditeof the debtor is not a novel concepsge
also In re Just for Feet, Inc242 B.R. 821, 825 (D. Del. 1999) (holding thattss 105(a)
“provides a statutory basis for the payment of ption claims” under the necessity of payment
doctrine and noting the authority of the bankruptoyrt “to authorize payment of prepetition
claims when such payment is necessary for the dslstorvival during chapter 11”"Jn re NVR
L.P, 147 B.R. 126, 127 (Bankr. E.D. Va. 1992) (“*UnddrU.S.C. 8§ 105, the court can permit
pre-plan payment of a prepetition obligation whesemstial to the continued operation of the
debtor.”).

12. In addition, Debtors may need to renew or replagga of their Insurance
Programs in the upcoming months. The nonpaymeathyppremiums, deductibles, or related fees
under one of the Insurance Programs could resutinm or more of the Insurance Carriers
increasing future insurance premiums, decliningeteew insurance policies or refusing to enter
into new insurance agreements with the Debtor&iénftiture. If the Insurance Programs lapse
without renewal, Debtors may be exposed to subatdrbility for personal and/or property

damages to the detriment of all parties in interest
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13. Moreover, these Policies are essential to the prasen of the Debtors’ business,
and assets, and, in many instances, such insucavegage is required by regulation, law, or
contract that governs the Debtors’ business. Toergthe continuation of the Insurance Programs
and the payment of all prepetition and postpetitabligations arising under the Insurance
Programs is essential to the Debtor’ businessescapreserve value for all parties in interest.

14.  The relief requested herein is not prejudicial ng party in interest and, in fact,
only benefits the Debtors’ estates and their coeslit For this reason, and the supporting authority
found in sections 105(a) and 363(b) of the Banlayftode, Debtors respectfully request authority
to pay, in the ordinary course, all Insurance Cdilans.

RESERVATION OF RIGHTS

15. To the extent any Insurance Program or relatedeaggat is deemed an executory
contract within the meaning of section 365 of tteBuptcy Code, Debtors do not, at this time,
seek to assume the same. Accordingly, if the Cautfiorizes the payments described above, any
such payment should not be deemed to constitutesgpgtition assumption or adoption of the
programs, policies, or agreements as executoryactstpursuant to section 365 of the Bankruptcy
Code.

16. Debtors submit that, for the reasons set forthihetbe relief requested in this
Motion is necessary to avoid immediate and irreiplerbarm, and Rule 6003 of the Federal Rules
of Bankruptcy Procedure has been satisfied.

17.  To successfully implement the foregoing, Debtorsksea waiver of the notice
requirements under Rule 6004(a) and the ten-dgyustder Rule 6004(h) of the Federal Rules of

Bankruptcy Procedure.
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NOTICE

18. The Debtors have provided notice of the Motion(&):the Office of the United
States Trustee for the District of Delaware; (18 émtities holding the largest unsecured claims;
(c) counsel to the agent for the Debtors’ prepatitsecured lenders; (d) the Internal Revenue
Service; (e) the Securities and Exchange Commisfiptine Delaware Secretary of State; (g) the
Delaware Secretary of Treasury; (h) the Califoldécretary of State; and (i) the California State
Treasurer’s Office. In light of the nature of tledief requested, the Debtors respectfully submit
that no further notice is necessary.

NO PRIOR REQUEST

19.  No prior request for the relief sought in this Muotihas been made to this or any

other court.

CONCLUSION
WHEREFORE, the Debtors respectfully request that @ourt enter interim and final

orders substantially in the form attached heretdasibit A and ExhibitB respectively (i)
authorizing, but not directing, the Debtors to nhaim and renew existing insurance policies and
pay all policy premiums and brokers’ fees arisihgreunder or in connection there within; and
(i) authorizing financial institutions to honot abligations related thereto, (iii) schedulingiadt

Hearing on the Motion; and (iv) granting such otaed further relief as the Court deems proper.
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Dated: March 20, 2019

91508413

FOX ROTHSCHILD LLP

/s/ Thomas M. Horan

Mette H. Kurth (DE Bar No. 6491)
Thomas M. Horan (DE Bar No. 4641)
919 N. Market St., Suite 300
Wilmington, DE 19899-2323
Telephone: (302) 654-7444

E-mail: mkurth@foxrothschild.com
E-mail: thoran@foxrothschild.com

-and-

Amanda Hunt

One Summerlin

1980 Festival Plaza Drive, Suite 700
Las Vegas NV 89135

Telephone: (702) 699-5162

E-mail: ahunt@foxrothschild.com

Proposed Counsel to the Debtors and
Debtors-in-Possession
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

Inre: ) Chapter 11
MONTESQUIEU, INC. etal., g Case No. 19-10599 (BLS)
Debtors. g Jointly Administered
% Re D.I.
)

INTERIM ORDER (A) AUTHORIZING THE DEBTORSTO MAINTAIN AND RENEW
EXISTING INSURANCE POLICIES; (B) AUTHORIZING FINANCIAL
INSTITUTIONSTO HONOR ALL OBLIGATIONSRELATED THERETO
AND (C) GRANTING RELATED RELIEF

Upon the motion (the “Motion®of Montesquieu, Inc. and its debtor affiliatesdastors
and debtors in possession (collectively, the “Deti)ofor entry of an interim order (this
“Interim Order”) authorizing the Debtors to (i) m&in and renew existing insurance policies
and pay all policy premiums and brokers’ fees agshereunder or in connection therewith, (ii)
authorizing financial institutions to honor all @ations related thereto; (iii) scheduling a Final
Hearing on the Motion; and (iv) granting such otaed further relief as the Court deems proper,
all as more fully set forth in the Motion; and upmonsideration of the First Day Declaration;
and the Court having found that the Court hasdlici®on over this matter pursuant to 28 U.S.C.
88 157 and 1334; and the Court having found thatisha core proceeding pursuant to 28 U.S.C.
8 157(b)(2); and the Court having found that veoihis proceeding and the Motion in this
district is proper pursuant to 28 U.S.C. 88 1408 &409; and the Court having found that the

relief requested in the Motion is in the best iasts of the Debtors' estates, their creditors, and

! The Debtors and the last four digits of their ezdjve taxpayer identification numbers include: M@guieu, Inc.
(8069), WG Best Weinkellerei, Inc. dba Montesquiéimery (California) (0458) and Montesquieu Corp.
(California) (4025). The headquarters and seraidress for the above-captioned Debtors is 8926 BerSan
Diego, California 92123.

2 Capitalized terms used but not otherwise defirer@ih shall have the meanings ascribed to theimeiiMotion.
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other parties in interest; and it appearing thaicecf the Motion has been given as set forth in
the Motion and that such notice is adequate ufdecitcumstances; and the Court having
reviewed the Motion and having heard the statemargapport of the relief requested therein
before the Court (the "Hearing”); and the Courtihgwdetermined that the legal and factual
bases set forth in the Motion and at the Hearihgbéish just cause for the relief granted herein;
and after due deliberation and sufficient causeeappg therefor, it is hereby ordered that:

1. The Motion is granted on an interim basis as sghfoerein.

2. The final hearing (the_“Final Hearing”) on the Matishall be held on

,2019at __: .m., prevailing Eastéandard Time. Any objections or responses

to entry of a final order on the Motion shall bledi on or before 4:00 p.m. on

, 2019; and shall be served oth¢d)ebtors8929 Aero Dr., San Diego, CA

92123 (b) proposed counsel to the Debtors, Fox Roth$thiP, 919 N. Market St., Suite 300,
Wilmington, DE 19801, Attn: Thomas M. Horan (tho@foxrothschild.com); (c) the Office of
the United States Trustee for the District of Dedagy 844 King Street, Suite 2207, Wilmington,
DE 19801, Attn: Linda Richenderfer, Esq. (lindeheaderfer@usdoj.gov); (d) counsel to any
statutory committee appointed in these chaptersgés; and (e) any other such party entitled to
notice. In the event no objection to entry of Eneal Order on the Motion is timely received,
this Court may enter such Final Order without nfeedhe Final Hearing.

3. The Debtors are authorized, but not directed, tmtag and renew existing
insurance policies and pay all policy premiums brakers’ fees arising thereunder or in

connection therewith.
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4, The financial institutions are authorized, but divécted to process and honor all
obligations that the Debtors are authorized togaguant to this Interim Order, provided that
funds are available in the Debtors’ accounts teecolve checks and fund transfers.

5. The contents of the Motion satisfy the requiremeft8ankruptcy Rule 6003(b).

6. Notice of the Motion shall be deemed good and sktfit notice of such Motion
and the requirements of Bankruptcy Rule 6004(a)thed.ocal Rules are satisfied by such
notice.

7. Notwithstanding Bankruptcy Rule 6004(h), the teand conditions of this
Interim Order are immediately effective and enfade upon its entry.

8. The Debtors are authorized to take all actions ssaug to effectuate the relief
granted in this Interim Order in accordance wité khotion.

9. The Court retains exclusive jurisdiction with resipe all matters arising from or

related to the implementation, interpretation, antbrcement of this Interim Order.

Dated: , 2019

The Honorable Brendan Linehan Shannon
United States Bankruptcy Judge



Case 19-10599-BLS Doc 6 Filed 03/20/19 Page 12 of 16

EXHIBIT B



Case 19-10599-BLS Doc 6 Filed 03/20/19 Page 13 of 16

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

Inre: ) Chapter 11
MONTESQUIEU, INC. etal., g Case No. 19-10599 (BLS)
Debtors. g Jointly Administered
% Re D.I.

)

FINAL ORDER (A) AUTHORIZING THE DEBTORSTO MAINTAIN AND RENEW
EXISTING INSURANCE POLICIES; (B) AUTHORIZING FINANCIAL
INSTITUTIONSTO HONOR ALL OBLIGATIONSRELATED THERETO
AND (C) GRANTING RELATED RELIEF

Upon the motion (the “Motion®of Montesquieu, Inc. and its debtor affiliatesdastors
and debtors in possession (collectively, the “Deti)ofor entry of a final order (this “Final
Order”) authorizing, but not directing, Debtorgfomaintain and renew existing insurance
policies and pay all policy premiums and brokeegd arising thereunder or in connection
therewith, (ii) authorizing financial institutioie honor all obligations related thereto; (iii)
scheduling a Final Hearing on the Motion; and @rxanting such other and further relief as the
Court deems proper, all as more fully set fortthe Motion; and upon consideration of the First
Day Declaration; and the Court having found that@ourt has jurisdiction over this matter
pursuant to 28 U.S.C. 88 157 and 1334; and thet®awing found that this is a core proceeding
pursuant to 28 U.S.C. § 157(b)(2); and the Couwringafound that venue of this proceeding and
the Motion in this district is proper pursuant ®12.S.C. 88 1408 and 1409; and the Court

having found that the relief requested in the Moi®in the best interests of the Debtors’ estates,

! The Debtors and the last four digits of their ezdjve taxpayer identification numbers include: M@guieu, Inc.
(8069), WG Best Weinkellerei, Inc. dba Montesquiéimery (California) (0458) and Montesquieu Corp.
(California) (4025). The headquarters and seraidress for the above-captioned Debtors is 8926 BerSan
Diego, California 92123.

2 Capitalized terms used but not otherwise defirer@ih shall have the meanings ascribed to theimeiiMotion.
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their creditors, and other parties in interest; ghpearing that notice of the Motion has been
given as set forth in the Motion and that sucha®is adequate under the circumstances; and the
Court having reviewed the Motion and having hearsdgtatements in support of the relief
requested therein before the Court (the “Hearingid the Court having determined that the

legal and factual bases set forth in the Motion anithe Hearing establish just cause for the

relief granted herein; and after due deliberatiod sufficient cause appearing therefor, it is
hereby ordered that:

1. The Motion is granted as set forth herein on d taeis.

2. The Debtors are authorized, but not directed, tmtam and renew existing
insurance policies and pay all policy premiums brakers’ fees arising thereunder or in
connection therewith.

3. The contents of the Motion satisfy the requiremeft8ankruptcy Rule 6003(b).

4, The financial institutions are authorized, but divécted to process and honor all
obligations that the Debtors are authorized togaguant to this Final Order, provided that
funds are available in the Debtors’ accounts teecole checks and fund transfers.

5. Notice of the Motion shall be deemed good and sktfit notice of such Motion
and the requirements of Bankruptcy Rule 6004(a)thed.ocal Rules are satisfied by such
notice.

6. Notwithstanding Bankruptcy Rule 6004(h), the teamd conditions of this Final
Order are immediately effective and enforceablenutsentry.

7. The Debtors are authorized to take all actions ssaug to effectuate the relief

granted in this Final Order in accordance withNtaion.

Active\91575832.v1-3/20/19
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8. The Court retains exclusive jurisdiction with respe all matters arising from or

related to the implementation, interpretation, antbrcement of this Final Order.

Dated: , 2019

The Honorable Brendan Linehan Shannon
United States Bankruptcy Judge

Active\91575832.v1-3/20/19
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EXHIBIT C

Schedule of Insurance Policies

Paliciesare written through Malloy Imrie and Vasconi Insurance Services, LLC

Company Policy Type Policy Effective Annual
Number Dates Premium
Firemans Property(other than| MZX80988101| 6/11/2018- | $20,685.0Q
Fund inventory) and 6/11/2019
Liability and Business
Auto Policy
Firemans | International Liability| [EX58176264 6/11/20184 $2,750.00
Fund 6/11/2019
Firemans Umbrella Liability | XAU49050925 6/11/2018- | $11,480
Fund 6/11/2019
Llyod’s of | Cyber Security Policy WN152609 3/22/2018- $6,330.00
London 3/22/2019
Travelers Crime n/a 4/19/2108-| $3,128.99
Insurance 4/19/2109
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