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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE EASTERN DISTRICT OF VIRGINIA 
RICHMOND DIVISION 

 
 
In re: 
 
TOYS “R” US, Inc., et al., 
 
    Debtors.1 

) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 
 
Case No. 17-34665 (KLP) 
 
(Jointly Administered) 
 

 
REPLY OF OFFICIAL COMMITTEE OF UNSECURED CREDITORS IN SUPPORT 

OF DEBTORS’ MOTION FOR ENTRY OF AN ORDER (I) AUTHORIZING THE 
DEBTORS TO PROVIDE CONSIDERATION TO LANDORDS IN EXCHANGE FOR 

EXTENDING THE SECTION 365(d)(4) DEADLINE, (II) APPROVING THE 
EXTENSION LETTER, AND (III) GRANTING RELATED RELIEF  

 
 

 
 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s tax identification number, are set forth 
in the Order (I) Directing Joint Administration of Chapter 11 Cases and (II) Granting Related Relief [Dkt. No. 78]. 
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The Official Committee of Unsecured Creditors (the “Committee”) of the debtors and 

debtors-in-possession (collectively, the “Debtors” or the “Company”) in the above-captioned 

chapter 11 cases (the “Chapter 11 Cases”) hereby files this reply in support of the Debtors’ 

motion (the “Motion”) [Dkt. No. 1450] for entry of an order (a) authorizing, but not directing, 

the Debtors to provide consideration to the Consenting Landlords for their consensual extensions 

of the 365(d)(4) Deadline, (b) approving the Extension Letter, and (c) granting related relief.2  In 

support of its reply and in response to the objection filed by the United States Trustee (the 

“Objection”) [Dkt. No. 1531], the Committee respectfully represents as follows: 

Reply 

1. The relief in the Motion is extremely important to the success of any restructuring 

in these retail cases, which will involve the analysis of almost 800 U.S. store leases.  No dispute 

exists that, pursuant to the Bankruptcy Code, the Debtors must obtain written consent from the 

applicable landlord to extend the deadline to assume or reject a lease beyond April 16, 2018 (i.e. 

210 days following the Petition Date). See § 365(d)(4)(B)(ii); Motion at ¶ 7.  The failure to 

obtain a voluntary extension compels that leases be assumed or rejected by the April 16th 

deadline — a wholly imprudent action for the Debtors to take at this juncture in their cases.   

2. The Debtors’ primary focus during the first few months of these cases was on the 

2017 holiday season.  As a result, the Committee was keenly aware of the likelihood that the 

Debtors would not emerge from bankruptcy by April 16, 2018.  Nor will they.  Despite this 

impending deadline, the Debtors, the Committee and the other key parties must be afforded 

adequate time to evaluate the definitive store footprint for the reorganized Debtors as a critical 

component of the Debtors’ business plan – still in its incipiency. The parties should not be forced 

                                                 
2 Capitalized terms used but not defined herein have the meanings ascribed to them in the Motion. 
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to make premature final determinations about what store leases will be assumed or rejected 

absent a thorough vetting of the yet-to-be proposed business plan.  Simply, the Debtors are not in 

a position now, nor would the Committee support, any determinations of what the Debtors’ 

ultimate and definitive store footprint will look like before meaningful discussions and plan 

negotiations have transpired. 

3. Recognizing that the 210-day period permitted by the Bankruptcy Code would be 

insufficient to allow the Debtors, the Committee and other parties adequate time to perform a 

thorough examination of the Debtors’ substantial real estate portfolio and engage in meaningful 

negotiations with landlords, the Committee knew since its formation that it was critical that the 

Debtors set up a process to obtain the written consent of hundreds of landlords for extensions of 

the statutory deadline.  The Committee engaged the Debtors in discussions about how to 

approach these landlords for the consensual extensions and appropriately incentivize the critical 

relief from these necessary parties.   

4. Unlike the vast majority of other retail bankruptcy cases filed in the past ten 

years3 (which are often resolved within the 210-day statutory period as liquidating cases, section 

363 sales transactions, and/or supported by a restructuring support agreement for a swift 

emergence), these “free-fall” cases were filed at an inopportune time for the Debtors’ businesses 

(as they were ramping up for the critical holiday 2017 season) and involve operations with a 

significant number of stores (791 in the U.S. alone).  As a result, the Company remains in need 

of developing and negotiating a viable business plan and plan of reorganization with its many 

constituents.  And while the Debtors have indicated that they are currently aiming to emerge 

                                                 
3 The 2005 amendments to the Bankruptcy Code established the firm 210-day deadline to assume or reject unexpired 
leases of nonresidential real property absent a landlord’s written consent; prior to 2005, a debtor could request (and 
often received) serial extensions of the time period within which to assume or reject unexpired leases of 
nonresidential real property. 
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from chapter 11 prior to the 2018 holiday season (see Motion at ¶ 8), it is indisputable that they 

will not be able to emerge prior to the current 365(d)(4) deadline expiring on April 16, 2018, 

underscoring the necessity of the landlords’ consent to the requested extensions beyond that date. 

5. To that end, the Committee – with guidance and input from its landlord 

Committee members and counsel for other landlords for various of the Debtors’ stores – engaged 

the Debtors and the Debtors’ advisors (including the Debtors’ real estate advisors) in productive 

discussions and negotiations on a process to reach out to landlords to obtain agreements to 

extend the 210-day period to provide the necessary flexibility to make informed decisions about 

the future of the Debtors’ stores.  In formulating this process, the Committee was mindful of 

putting as minimal burden as possible on the Debtors’ estates with respect to the inducements 

offered to landlords to extend the assumption/rejection deadline.   

6. As outlined in the Motion, these negotiations among the Committee and the 

Debtors resulted in the protocol (including the discrete monetary consideration) embodied in the 

Extension Letter, which provides to consenting landlords a waiver of preference claims, limited 

reimbursement for actual and reasonable attorneys’ fees for the review of the Extension Letter, 

an opportunity to have a certain portion of prepetition claims for “additional rent” paid pursuant 

to a Chapter 11 plan, and a “blackout period” during which the Debtors may not reject the 

extended lease(s) absent a confirmed plan.  This protocol (and attendant package of 

consideration) has the full support of the Committee. 

7.  Notably, the total consideration, capped at an aggregate $1.3 million (with the 

$300,000 sub-cap for attorney fees) and the waiver of preference claims,4 reflects extremely 

reasonable and modest economic inducements, particularly in the context of these Chapter 11 

                                                 
4 As noted in the Motion, the Debtors do not believe they have any viable preference claims against the landlords 
and that such waiver will not diminish the value of the Debtors’ estates. Motion at ¶ 11. 
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cases and other authorizations — aggregating hundreds of millions of dollars — authorized by 

the Court on account of prepetition claims.5  The relief is both warranted and supported by the 

precedent of these cases. 

8. In the Objection, the US Trustee states that the Debtors failed to meet their burden 

of proving it is a reasonable exercise of their business judgment to establish the lease extension 

protocol.  Such statements are misplaced here. While the Objection questions the authority to 

offer the economic inducements, such consideration — in exchange for critical and voluntary 

action by landlords that unquestionably benefits the estates as a whole — is amply warranted.  

For example, the reimbursement of legal fees and expenses — capped at $300,000 in the 

aggregate for all landlords subject to the Extension Letters — reflects input provided to the 

Committee from various landlords who advised that they would be unwilling to sign any 

extension agreement without the benefit of their counsels’ review and, as such, reimbursement of 

these legal fees being incurred at the request of the Debtors.  Nor are these fees being paid to 

landlords on account of their status as prepetition creditors; rather, they are the direct result of a 

postpetition transaction requested by and for the benefit of the Debtors and their estates.   

Although the Objection argues that the reimbursement of a creditor’s legal fees may only be 

approved under section 503(b), courts have found that such fees can be authorized as an exercise 

of the Debtors’ business judgment under section 363(b).  See U.S. Trustee v. Bethlehem Steel 

Corp. (In re Bethlehem Steel Corp.), No. 02-2854(MBM), 2003 WL 21738964, at *11-13 

(S.D.N.Y. July 28, 2003) (affirming bankruptcy court’s authorization of reimbursement of 

                                                 
5 See, e.g., Final Order Authorizing the Debtors to Pay Certain Prepetition Claims of Critical Vendors [Dkt. No. 
708] (authorizing payments to Critical Vendors of up to $325 million); Final Order Authorizing the Debtors to Pay 
Certain Prepetition Claims of Foreign Vendors [Dkt. No. 706] (authorizing payments to Foreign Vendors of up to 
$56 million); Final Order Authorizing the Debtors to Pay Prepetition Wages, Salaries, Other Compensation, and 
Reimbursable Expenses [Dkt. 703] (authorizing payments on account of prepetition wages, employee expenses and 
benefits of approximately $100 million). 
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employees’ union’s professional fees and expenses, including attorneys’ fees, and deferring to 

debtor’s business judgment under section 363(b) that doing so “was a good business decision and 

would help develop a reorganization plan”).  Nonetheless, even if section 503(b) is the 

appropriate standard to analyze the reimbursement of legal fees and expenses here, the benefits 

that the consenting landlords are providing to the Debtors’ estates and creditors as a whole by 

agreeing to extensions clearly amount to a “substantial contribution to the case” since doing so 

allows the Debtors, the Committee, and other key parties to make informed decisions about the 

reorganization rather than force premature (and potentially imprudent) decisions to assume or 

reject leases. 

9. Additionally, with respect to the potential payment of a portion of prepetition 

“additional rent” claims for rejected leases,6 section 105(a) of the Bankruptcy Code empowers 

the Court to “issue any order, process, or judgment that is necessary or appropriate to carry out 

the provisions of the [Bankruptcy Code].”  11 U.S.C. § 105(a).  Whether or not there are 

innumerable examples of payments meeting this specific fact pattern — to landlords extending 

the 210-day deadline — these cases reflect the rarity of free-fall retailer debtors with hundreds of 

leases to be assessed and a business plan still to be developed.7  Examples of the relief sought are 

legion:  Payment of a portion of a creditor’s prepetition claim as consideration for critical 

commitments from the creditor to provide essential services or other postpetition relief — and, 
                                                 
6  The Objection questions why only landlords whose leases are rejected after April 16th would participate in the 
distribution pool under the plan.  The Objection misunderstands the purpose of the consideration — it is solely for 
those landlords who execute the Extension Letters and who provide an affirmative benefit to the estates by 
continuing their leases after April 16th.  Landlords who fail to provide an extension and whose leases must therefore 
be rejected by the April 16th deadline are not providing the same benefit to the Debtors’ estates.  
 
7 Although the Objection refers to the “unprecedented” consideration package offered to landlords, it is not 
unprecedented to provide some consideration to landlords in exchange for granting an extension to the 365(d)(4) 
deadline.  Indeed, as cited by the Debtors, Courts in this district have previously approved monetary payments to 
landlords to induce consent to an extension. In re Movie Gallery, Inc., No. 07-33849 (DOT) (Bankr. E.D.Va. Mar. 
21, 2008) [Dkt. No. 2023] (acceptance of payments by landlord deemed consent to an extension of the statutory 
period for assumption/rejection).  Further, as noted, even if the specific fact pattern for the relief requested was 
unprecedented, that fact alone does not mean it is prohibited or unauthorized. 
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here, relief that the Debtors cannot compel — that directly and materially supports the overall 

restructuring process, is frequently authorized.  As the Supreme Court has recognized, such 

distributions during a case, such as critical vendor payments, can benefit the estate and creditors 

even if not explicitly consistent with the Code’s priority scheme, and the courts “have usually 

found that the distributions at issue would ‘enable a successful reorganization and make even the 

disfavored creditors better off.’”  Czyzewski v. Jevic Holding Corp., 137 S. Ct. 973, 985 (2017) 

(quoting In re Kmart Corp., 359, F.3d 866, 872 (7th Cir. 2004) regarding the justifications for 

critical vendors orders).  Similar logic applies here.   

10. The benefit to the estates must also be measured against the material harm of 

denying the relief sought.  Absent the Extension Letters, the Debtors could be constrained to 

make premature decisions whether to assume or reject certain leases.  The ultimate harm of such 

premature decisions outweighs the aggregate $1.3 million being offered to landlords, as the 

Debtors may be forced to either reject more leases than is optimal, or prematurely assume more 

leases than an optimal business plan warrants.   

11.  If forced to prematurely reject a lease, stores that, upon further evaluation and in 

the context of a business plan, may have been beneficial for the Debtors to keep open, will have 

been lost.  Worse, a premature assumption that turns out to be improvident would unduly burden 

the estates, if it later becomes apparent as part of the business plan negotiations that it would be 

better to close such store.  Section 503(b)(7) provides a postpetition administrative expense claim 

to a lessor whose lease of nonresidential real property has been assumed under section 365 but 

later rejected, for “a sum equal to all monetary obligations due . . . for the period of 2 years 

following the later of the rejection date or the date of actual turnover of the premises . . .”  11 

U.S.C. § 503(b)(7) (emphasis added).  Simply by being pressured to assume a lease prematurely, 
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the Debtors’ estate converts a prepetition claim into a postpetition one, burdening all creditors 

with potentially unnecessary administrative claims — claims that could easily dwarf the 

relatively modest consideration sought to be provided to landlords pursuant to the Motion.   

12. Accordingly, the Committee supports the Debtors’ reasonable exercise of their 

business judgement to preserve the status quo of their lease portfolio, avoid precipitous rejections 

and assumptions, and allow for an informed decision on the optimal store footprint in the context 

of a viable business plan.  The relief sought is well supported by applicable law and practice.    

13. Not only is the Extension Letter negotiated with the Committee and the attendant 

relief in the Motion appropriate, necessary and critical, but (to the extent viewed as 

“unprecedented”) for all of the foregoing reasons it is the type of relief that should “set the 

standard” for providing retailers with necessary flexibility to assess the store lease portfolio.  It 

represents a critical component of planning for any retailer whose filing is not otherwise 

supported by a restructuring support agreement among the major creditor constituencies at the 

very inception of the cases.  Consensual extensions of the 210-day deadline encourage thoughtful 

consideration of restructuring alternatives and business plans, rather than hasty sales or 

liquidations. The consideration to be provided to landlords for those extensions is a minor cost 

compared to the material benefits of the flexibility for the Debtors to most effectively develop 

and implement a real estate strategy consistent with the overall business plan to be developed. 
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Dated:   January 22, 2018 
Respectfully submitted, 
 
/s/ Cullen D. Speckhart   
Cullen D. Speckhart (VSB No. 79096) 
Olya Antle (VSB No. 83153) 
Joshua D. Stiff (VSB No. 86105) 
WOLCOTT RIVERS GATES 
919 E. Main Street, Suite 2010 
Richmond, VA 23219 
200 Bendix Road, Suite 300 
Virginia Beach, VA 23452 
Telephone: (757) 497-6633 
 
Local Co-Counsel to the Official  
Committee of Unsecured Creditors 
 
AND 
 
Kenneth H. Eckstein (admitted pro hac vice) 
Adam C. Rogoff (admitted pro hac vice) 
Stephen D. Zide (admitted pro hac vice) 
Rachael L. Ringer (admitted pro hac vice) 
KRAMER LEVIN NAFTALIS & FRANKEL LLP 
1177 Avenue of the Americas 
New York, New York 10036 
Telephone: (212) 715-9100 
Facsimile: (212) 715-8000 
keckstein@kramerlevin.com 
arogoff@kramerlevin.com 
szide@kramerlevin.com 
rringer@kramerlevin.com 
 
Counsel to the Official  
Committee of Unsecured Creditors 
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