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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE EASTERN DISTRICT OF VIRGINIA 

RICHMOND DIVISION 

 

 

In re: 

 

TOYS “R” US, Inc., et al., 

 

    Debtors.1 

) 

) 

) 

) 

) 

) 

) 

 

Chapter 11 

 

Case No. 17-34665 (KLP) 

 

(Jointly Administered) 

 

 

 

SUPPLEMENTAL STATEMENT OF OFFICIAL COMMITTEE OF UNSECURED  

CREDITORS IN RESPONSE TO DEBTORS’  NORTH AMERICAN 

DIP AMENDMENT AND WIND DOWN BUDGET MOTION  

 

 

 

 

 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s tax identification number, are set forth in 

the Order (I) Directing Joint Administration of Chapter 11 Cases and (II) Granting Related Relief [Dkt. No. 78]. 
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The Official Committee of Unsecured Creditors (the “Committee”) of the debtors and 

debtors-in-possession (collectively, the “Debtors” or the “Company”) in the above-captioned 

chapter 11 cases (the “Chapter 11 Cases”) hereby files this supplemental statement (the 

“Supplemental Statement”) in response to: Debtors’ Motion for Entry of an Order (A) 

Authorizing the North American Debtors’ Entry into Waivers with Respect to ABL/FILO DIP 

Documents and the Term DIP Documents and (B) Amending Final Order (I) Authorizing the North 

American Debtors to Obtain Post-petition Financing, (II) Authorizing the North American Debtors 

to Use Cash Collateral, (III) Granting Liens and Providing Superpriority Administrative Expense 

Status, (IV) Granting Adequate Protection to the Prepetition Lenders, (V) Modifying the Automatic 

Stay, and (VI) Granting Related Relief (the “DIP Waiver Motion”) [Dkt. No. 2189].2  In support 

of its Supplemental Statement, the Committee respectfully represents as follows: 

SUPPLEMENTAL STATEMENT 

1. As this Court is aware, since the announcement of the Debtors’ domestic 

liquidation, the Committee has worked diligently with the Debtors and the DIP Lenders in an effort 

to negotiate material improvements to the terms of the order granting the relief requested in the 

DIP Waiver Motion, understanding that such negotiations were merely the first step in negotiating 

a broader global resolution in the context of the Toys-Delaware chapter 11 cases.  While the 

Committee was able to negotiate to its satisfaction an initial order, a group of merchandise vendors 

with significant postpetition exposure (collectively, the “Vendor Group”) continued to express 

both concerns about the relief requested in the DIP Waiver Motion and an interest in working with 

the various parties-in-interest to determine whether a global resolution for the Toys-Delaware 

                                                 
2 Capitalized terms used but not defined herein have the meanings ascribed to them in the DIP Waiver Motion. 
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chapter 11 cases was achievable.  To provide sufficient time and opportunity for those 

negotiations, the parties entered into a two-week “standstill” – with all parties’ rights reserved. 

2. During this standstill, the Committee professionals and the Committee members (in 

particular, the vendor Committee members who likewise have significant postpetition exposure) 

worked extensively with the Vendor Group to determine whether a resolution was achievable.  The 

Committee and the Vendor Group participated in numerous calls and in-person meetings so that 

all parties could understand the specific relief requested in the DIP Waiver Motion in the broader 

context of the Chapter 11 Cases.  The Committee believes that these discussions were productive, 

and that the Vendor Group felt comfortable working constructively with the Committee and the 

Committee members towards similar goals.  As a result of those meetings and discussions, the 

Committee and the Vendor Group spent the two-week standstill laying the foundation for a broader 

solution to the domestic chapter 11 cases.  Both the Debtors and the DIP/Prepetition Lenders 

participated in discussions regarding the parameters for such a solution, and those discussions 

continue.  The Committee remains hopeful that these discussions and negotiations will ultimately 

bear fruit in the near term.    

3. A global deal, however, was not possible, due to time constraints, among other 

things, and all parties agreed that it made the most sense to solidify and improve upon certain 

provisions set forth in the original order, including, in particular, (i) the payment of all post-March 

15, 2018 providers of goods and services (other than merchandise vendors, who will be treated in 

accordance with the reserve), without regard to the amounts provided in the Wind Down Budget, 

and (ii) the establishment of a reserve for distributions to merchandise vendors, to be initially 

funded with an amount equal to all merchandise goods received on and after March 5, 2018, which 

is currently expected to exceed $150 million.  To do so, and in an effort to avoid a contested matter 
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on these issues, the Committee and Vendor Group worked with the Debtors and Lenders to build 

additional important provisions into the final order.  The Committee remains supportive of the 

relief requested in the DIP Waiver Motion, and believes that the additional revisions to the 

proposed order are beneficial to the estate.  The Committee is pleased that the DIP Waiver Motion 

now enjoys the support of the Vendor Group as well.   

4. The further improvements and clarifications to the proposed order include, among 

others, the following: 

 Distributions from the Reserve.  The Term DIP Lenders originally provided for a 

carveout from their collateral for all merchandise received on or after March 5, 2018 

(subject to a reconciliation).  The Committee initially negotiated for the establishment 

of a reserve (the “Reserve”) for such amounts – regardless of any amounts estimated 

or provided in the budget – with all parties’ rights reserved as to the appropriate 

allocation of such funds among all holders of unpaid chapter 11 administrative expense 

claims.  While the Committee understands that the Debtors will likely continue to take 

the position that such funds should be allocated solely to pay merchandise vendors 

whose goods were received on or after March 5th, the Committee and its members 

believe that a pro rata allocation of the funds available in the Reserve is more 

appropriate.  Such a distribution is not only consistent with the statements made by the 

Court on the record at the March 20th hearing, but adheres to the principles articulated 

by the Supreme Court in Czyzewski v. Jevic Holding Corp., 137 S. Ct. 973 (2017).  The 

Committee understands that the Vendor Group likewise believes a pro rata allocation 

of the Reserve funds is appropriate, and the rights of the Committee and the Vendor 

Group to advocate for such an allocation are expressly preserved by the revised 

proposed order.  

 Establishment of a Claims Administration Process.  Consistent with the order 

approving the Debtors’ wind down motion, the Debtors filed a motion on April 16th 

seeking the establishment of an administrative claims bar date, which will facilitate a 

better understanding of the magnitude of unpaid administrative claims in these cases 

(including pre- and post-March 5th administrative claims).  Moreover, because the 

amount of the funds to be deposited into the Reserve is dependent on the merchandise 

received on or after March 5th, these amounts remain subject to reconciliation by the 

Debtors.  To ensure that there is appropriate oversight of the Debtors’ claims 

reconciliation, the parties negotiated for the selection of a Claims Oversight 

Representative – which will be a representative from FTI Consulting, who is already 

intimately familiar with many of the issues relevant to a claims reconciliation – that 

will work directly with the Debtors’ professionals in the reconciliation. In addition, the 

Claims Oversight Representative will liaise between the Debtors and the relevant 

claimants regarding the reconciliation of specific claims.  The Committee intends to 
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ensure that the reconciliation process is implemented in a manner acceptable to the 

Committee and the Vendor Group with a fair reconciliation applicable to all vendor 

claimants.  The Committee anticipates that these issues will largely be dealt with in 

connection with the process of establishing the administrative claims bar date.   

 Application in Subsequent Proceedings.  Of significant concern to the Vendor Group – 

which concerns were shared by the Committee – was the application of the negotiated 

modifications and the funding of the Reserve regardless of the outcome of the Chapter 

11 Cases.  Thus, the parties have clarified in the proposed order that (i) the Reserve 

will be funded from the Collateral securing the Term DIP Obligations and/or the 

Prepetition Term Loan Credit Facility, and (ii) the carveouts and the obligation to fund 

the Reserve, will be binding on the DIP Lenders and the Prepetition Secured Parties 

regardless of any subsequent events, including the appointment of a trustee, the 

conversion of the cases to cases under Chapter 7 of the Bankruptcy Code, or dismissal 

of these cases.  In addition, to the extent the cases are ultimately converted to chapter 

7, any funds held in the Reserve will be preserved and used exclusively for the purpose 

of making distributions to the holders of unpaid chapter 11 administrative expense 

claims in accordance with the distribution mechanics established by subsequent order 

of the Court.  

 Appointment of a Fee Examiner.  As indicated in the Committee’s initial statement, the 

Committee reached a resolution with the Debtors and the DIP Lenders on a reasonable 

Wind Down Budget that includes sufficient professional fees (subject to a separate 

carveout and not sharing in Reserve funds) to allow the Committee to fulfill its 

obligations and work with the parties and the Court to oversee the wind down and 

ensure that the estate assets are maximized for the benefit of creditors.  In light of the 

significant costs of administering the Chapter 11 Cases, however, the Vendor Group 

articulated a desire that a fee examiner be appointed to review the fees and expenses of 

the numerous professionals employed by the estates or paid by the Debtors during the 

course of the Chapter 11 Cases.  The Committee supports this request, and indeed has 

been discussing the appointment of a fee examiner with the U.S. Trustee and the 

Debtors since mid-January 2018.  To ensure that a fee examiner is appointed in short 

order, the order has clarified that the United States Trustee will endeavor to appoint 

such a fee examiner as soon as possible after the entry of the order on the DIP Waiver 

Motion.  

5. There remained one unresolved issue at the time the Committee filed its initial 

statement: the issue of the proposed performance-based covenants in the waivers.  The Committee 

was particularly concerned about the variance provided by the waivers, as such waivers needed 

enough cushion to avoid future defaults.  Over the past two weeks, the Committee has worked 

with the Debtors and the DIP Lenders to analyze the necessary variance, and in light of the 

Debtors’ current performance in the GOB Sales, believes that the variance is appropriate and 
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sufficient at this time to avoid defaults.  This, coupled with the other modifications negotiated by 

the Committee (including (i) modifying the proposed net cash flow covenant from a rolling four 

week test to a cumulative test, which ultimately allows the Debtors to carry forward any positive 

variance realized through the budget period throughout the entirety of the liquidation, and (ii) 

pushing out the required ABL and FILO paydown dates to have a 14-day grace period for April 

and a 7-day grace period for May), resolved the Committee’s concerns with and objections to the 

covenants and waivers.  

6. Finally, notwithstanding the “standstill”, the Committee has also spent this time 

working with the Debtors to obtain the information and reporting the Debtors agreed to provide in 

the initial negotiated order on the DIP Waiver Motion.  Notably, the Debtors have agreed that 

certain of that reporting (including some of the information shared with the professionals for the 

Vendor Group) may be made available to creditors on a public basis.  Thus, the Committee intends 

to post this information to its website in the near term 

(http://www.jndla.com/cases/toyscommittee), and its professionals remain available to answer any 

questions once this information is available.  The Committee and its professionals will continue 

working with the Debtors to make additional information available on a public basis to the extent 

relevant to the Chapter 11 Cases and helpful to creditors.   

7. With the critical improvements negotiated by the Committee and Vendor Group, 

the Committee is satisfied that creditors’ rights are sufficiently reserved and protected while the 

parties continue to seek to negotiate a more comprehensive, global resolution of matters.  The 

Committee understands that the Debtors will be submitting a revised proposed order reflecting 

these (and other) agreed changes in advance of the hearing.  
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Dated:   April 23, 2018 

Respectfully submitted, 

 

/s/ Cullen D. Speckhart    

Cullen D. Speckhart (VSB No. 79096) 

Olya Antle (VSB No. 83153) 

Joshua D. Stiff (VSB No. 86105) 

WOLCOTT RIVERS GATES 

919 E. Main Street, Suite 1040 

Richmond, VA 23219 

200 Bendix Road, Suite. 300 

Virginia Beach, VA 23452 

Telephone: (757) 497-6633 

 

AND 

 

Kenneth H. Eckstein (admitted pro hac vice) 

Adam Rogoff (admitted pro hac vice) 

Stephen D. Zide (admitted pro hac vice) 

David E. Blabey Jr. (admitted pro hac vice) 

Rachael L. Ringer (admitted pro hac vice) 

KRAMER LEVIN NAFTALIS & FRANKEL LLP 

1177 Avenue of the Americas 

New York, New York 10036 

Telephone: (212) 715-9100 

Facsimile: (212) 715-8000 

keckstein@kramerlevin.com 

arogoff@kramerlevin.com  

szide@kramerlevin.com 

dblabey@kramerlevin.com 

rringer@kramerlevin.com 

 

Counsel to the Official  

Committee of Unsecured Creditors 
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