
IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE EASTERN DISTRICT OF VIRGINIA 

RICHMOND DIVISION 

 

 

In re: 

 

TOYS “R” US, Inc., et al., 

 

    Debtors.1 

) 

) 

) 

) 

) 

) 

) 

 

Chapter 11 

 

Case No. 17-34665 (KLP) 

 

(Jointly Administered) 

 
 

 

 

EMERGENCY MOTION OF THE OFFICIAL COMMITTEE OF UNSECURED 

CREDITORS TO QUASH OR, IN THE ALTERNATIVE, FOR PROTECTIVE ORDER 

CONCERNING SUBPOENAS SERVED BY TAVENNER & BERAN 

 

The Official Committee of Unsecured Creditors of Toys “R” Us, Inc. et al. (the 

“Committee”), appointed in the above-captioned chapter 11 cases (the “Chapter 11 Cases”), by 

and through its counsel, hereby submits this emergency motion (the “Motion”) for an order, 

pursuant to Rule 45(d)(3) of the Federal Rules of Civil Procedure, made applicable by Rule 9016 

of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), quashing the 

Subpoenas dated November 13, 2017 served by Tavenner & Beran, PLC (“T&B”). 

Introduction 

1. T&B has objected to the Committee’s retention of Wolcott Rivers Gates 

(“WRG”) as local co-counsel in these Chapter 11 Cases and in support of its objection has 

sought to compel the testimony of local counsel to certain Committee members.  The objection 

itself is frivolous and unsubstantiated, for reasons set forth in greater detail in separate pleadings 

filed herein.  The Committee submits this motion because the discovery sought by T&B in 

connection with its objection not only inappropriately seeks to launch a fishing expedition in a 

desperate attempt to corroborate wholly unsubstantiated claims but threatens to intrude on the 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s tax identification number, are set forth 

in the Order (I) Directing Joint Administration of Chapter 11 Cases and (II) Granting Related Relief [Dkt. No. 78]. 

Case 17-34665-KLP    Doc 976    Filed 11/15/17    Entered 11/15/17 14:54:59    Desc Main
 Document      Page 1 of 11



-2- 

confidentiality of internal Committee discussions and deliberations and potentially invade 

attorney-client privilege on multiple levels. A disgruntled professional who was not retained by 

the Committee should not be permitted to intrude on the Committee’s deliberation process in the 

selection of its professionals.  Such precedent would irreparably harm the ability of committee 

members to consider and select professionals consistent with their business judgment.  Such 

discovery is, therefore, plainly prohibited by the Federal Rules. 

Background 

2. On September 18, 2017 (the “Petition Date”), each of the above-captioned 

debtors and debtors in possession (collectively, the “Debtors”) filed a voluntary petition for 

relief under chapter 11 of the Bankruptcy Code.  

3. On September 26, 2017, pursuant to section 1102(a)(1), the United States Trustee 

for the Eastern District of Virginia (the “U.S. Trustee”) appointed the Committee to represent 

the interests of all creditors holding unsecured claims in the Chapter 11 Cases [Dkt. No. 206].  

The Committee consists of the following nine members: (1) Huffy Corporation; (2) Mattel, Inc.; 

(3) Evenflo Company Inc.; (4) KIMCO Realty; (5) Simon Property Group, Inc.; (6) The Bank of 

New York Mellon; (7) Euler Hermes North America Insurance Co.; (8) LEGO Systems, Inc. 

(“LEGO”); and (9) Veritiv Operating Co.  

4. On or about the Petition Date, WRG was retained as local counsel to LEGO in 

these Chapter 11 Cases, with Weil Gotschal & Manges LLP (“Weil”) serving as lead counsel.  

Cullen D. Speckhart, an attorney with WRG, attended the committee “formation meeting” on 

September 26, 2017, as did LEGO’s lead attorneys from Weil.2 

                                                 
2 The facts are set forth in more detail in the Supplemental Declaration of Cullen D. Speckhart (the “Speckhart 

Declaration”) submitted in connection with the Committee’s Reply to the Objection (as those terms are defined 

herein). 
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5. After the Committee selected its lead counsel and financial advisor at the 

September 26 meeting, the meeting concluded with the understanding that the Committee would 

consider the selection of its local counsel and investment banker at a later date.  At that time, Ms. 

Speckhart was approached by counsel to another member of the Committee and encouraged to 

explore the possibility of serving the Committee as its local counsel.   

6. Thereafter, on October 2, following a series of events described in greater detail 

in the Speckhart Declaration, WRG was selected as local co-counsel to the Committee.   

7. The Committee filed its application to retain WRG on November 2, 2017 (the 

“WRG Retention Application”), and a hearing was set for November 16, 2017.  On November 

13, 2017, without warning to the Committee, T&B filed a lengthy objection to WRG’s retention 

(the “Objection”). 

8. The Objection asserts – with no factual or legal support – that WRG violated 

certain procedural and ethical rules in connection with its retention by the Committee.  The 

Committee sharply disputes these baseless and irresponsible allegations for reasons set forth in 

its reply to the Objection (the “Reply”), submitted contemporaneously herewith. 

9. In connection with its Objection, T&B purportedly served subpoenas (the 

“Subpoenas”) on two attorneys – Jennifer McLemore and Michael Wilson – who serve as local 

counsel to, respectively, Committee members KIMCO Realty and Mattel, Inc. 

10. The Subpoenas purport to require Ms. McLemore’s and Mr. Wilson’s attendance 

and testimony at the November 16 hearing on the WRG Retention Application.  The subject 

matter of the testimony T&B hopes to elicit is not described in the Subpoenas.  It appears from 

the Objection, however, that T&B believes (or perhaps hopes) that Ms. McLemore and Mr. 

Wilson have information relevant to the unfounded assertion that WRG’s conduct at the 
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Committee formation meeting violated procedural or ethical rules.   

Jurisdiction 

11. This Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 

1334.  This is a core proceeding pursuant to 28 U.S.C. § 157(b).  Venue is proper in this district 

pursuant to 28 U.S.C. §§ 1408 and 1409.  The statutory predicate for the relief requested is 

Federal Rule of Civil Procedure 45(d), made applicable in bankruptcy cases by Rule 9016 of the 

Federal Rules of Bankruptcy Procedure. 

Relief Requested 

12. By this motion, the Committee seeks an order, substantially in the form attached 

hereto as Exhibit A, quashing the Subpoenas and precluding Ms. McLemore and Mr. Wilson 

from testifying in connection with the WRG Retention Application. 

Argument 

13. The Subpoenas should be quashed because (i) the discovery sought by T&B is 

nothing more than a vexatious and burdensome “fishing expedition” launched in the vain and 

speculative hope of obtaining information relevant to their entirely baseless allegations, and (ii) 

they seek testimony concerning confidential and protected Committee deliberations. 

A. The Subpoenas Are a Prohibited “Fishing Expedition” 

14. Under the Federal Rules, a party is entitled to discovery “regarding any 

nonprivileged matter that is relevant to any party’s claim or defense and proportional to the 

needs of the case.”  Fed. R. Civ. P. 26(b)(1).3  However, the court must consider, among other 

things, “the importance of the discovery in resolving the issues, and whether the burden or 

expense of the proposed discovery outweighs its likely benefit.”  Id.  In addition, there is a well-
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recognized prohibition on so-called “fishing expeditions.”  See R. Ernest Cohn, D.C. v. Bond, 

953 F.2d 154, 159 (4th Cir. 1991) (“Discovery should not become a ‘fishing expedition.’”). 

15. Here, as explained in the Reply, T&B has advanced no plausible theory that 

WRG’s conduct violated any procedural or ethical rule.  Among other things, the entirely 

speculative nature of the Objection is highlighted by the following:  

 The objecting law firm’s repeated assertions that WRG’s retention should be denied 

“if” or “to the extent” that misconduct is found, and statements that misconduct “may 

have” occurred.  See, e.g., Objection ¶ 1 (“…if such a violation has occurred…”; 

“…if the Applicant failed to abide by the ethical parameters…”), ¶ 18 (“Tavenner & 

Beran is concerned that Applicant’s conduct may have violated UST rules.”), § I 

(“Applicant may have acted in violation of the rules...”), § II (“Applicant may have 

violated the Virginia rules of professional conduct.”), ¶ 22 (“…it is unclear as to 

whether any representative of the Applicant provided ‘unwarranted promises of 

benefits…’”), ¶ 23 (“…to the extent that the Applicant engaged in any 

solicitation…”), ¶ 24 (“To the extent ‘promises of benefits’ or promises of ‘anything 

of value’ were discussed…”), ¶ 24 (“…the Application should be denied if said or 

similar conduct occurred.”), ¶ 25 (“…it is unclear as to what materials were circulated 

by Applicant…”), ¶ 31 (“If any representative of Applicant violated any rule of the 

VRPC…”), ¶ 40 (“…if any such violation occurred…”). 

 The objecting law firm’s repeated reliance on self-described “rumors.”  See, e.g., 

Objection ¶ 9 (“…a rumor then circulated…”), note 3 (“Tavenner & Beran can 

neither confirm nor deny the veracity of said rumor…”), ¶ 18 (“At this meeting, 

rumors were circulating…”). 

 The objecting law firm’s failure to provide any evidentiary support for entire 

paragraphs of unsworn attorney “testimony,” including numerous defamatory and 

salacious allegations.  See, e.g., Objection ¶¶ 7, 9, 10, 19, 23, n.9, n.20. 

 The objecting law firm’s repeated reliance on hearsay conversations.  See, e.g., 

Objection ¶¶ 10, 18. 

 The objecting law firm’s repeated recitation of hypothetical and/or rhetorical 

questions designed to raise suspicion while providing no actual evidence.  See, e.g., 

Objection note 4 (“Query: if Applicant opined immediately after the Formation 

Meeting about a distinction, was the concept of serving as local counsel contemplated 

before the Formation Meeting?  Was it discussed with others?  Did any solicitation 

                                                                                                                                                             
3 While the Subpoenas are sought under Rule 45, the factors governing Rule 45 discovery are largely “co-extensive 

with the general rules governing all discovery that are set forth in Rule 26.”  Cook v. Howard, 484 Fed. Appx. 805, 

812 (4th Cir. 2012). 
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occur?  Were promises made?”), note 6 (“How and when was this 

communicated?…Who was involved in these communications?  Is there any 

documentation of what was communicated?”), ¶ 27 (“And, in this situation, what 

counsel is consulting the Creditors Committee about Virginia ethical rules?”). 

 The objecting law firm’s disingenuous – though revealing – suggestion that its 

conduct is motivated as much by a desire for a teaching moment as out of any true 

belief that misconduct has occurred.  See, e.g., Objection ¶ 40 (“Tavenner & Beran 

and all other lawyers who desire to represent official committee in this jurisdiction 

should have the opportunity to learn the specific rules, and how each will be applied 

(hopefully uniformly and consistently in all cases), related to the solicitation to serve 

as counsel to an official committee and the ultimate employment of that committee.  

Thus, the learning opportunity for all is so much more important to Tavenner & 

Beran than worrying about how others may try to portray the firm and its members.”) 

16. In addition to these deficiencies, T&B has made no effort to characterize the 

testimony it hopes to elicit from Ms. McLemore and Mr. Wilson.  Indeed, those two individuals 

are not even mentioned in the Objection.  In the complete absence of any non-speculative basis 

to believe that any misconduct occurred, and with no foundational explanation as to what the 

witnesses might know and how they came to know it, it would be improper to permit the 

objectors to subject the estates – and these non-party witnesses – to the costs and burdens of 

discovery.  This is particularly true where, as here, the Court has a strictly legal and non-

evidentiary basis on which to deny the Objection:  T&B’s lack of standing. 

B. The Subpoenas Seek Confidential Information In Violation of Rule 45 

17. Rule 45 of the Federal Rules of Civil Procedure provides that, on timely motion, 

the court “must quash or modify a subpoena that . . . requires disclosure of privileged or other 

protected matter, if no exception or waiver applies.”  The Rule is directly implicated here. 

18. As is standard in chapter 11 cases of this size, the Committee has adopted by-laws 

that contain numerous provisions designed to protect the confidentiality of Committee 

communications and deliberations, which are highly sensitive in nature.  Each of the Committee 

members and their representatives and professionals are bound pursuant to those by-laws to 
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maintain the confidentiality of such deliberations and discussions.  Beyond the Committee’s by-

laws, it is widely recognized that the Committee’s deliberations and internal processes are 

confidential and privileged. See In re Refco Inc., 336 B.R. 187, 190 (Bankr. S.D.N.Y. 2006).   

19. As recognized by the Court in Refco: “committee members’ fiduciary duties of 

loyalty and care to the unsecured creditor body require such information to be held in 

confidence. Otherwise, communications between the committee and third parties and among 

committee members themselves would be improperly curtailed.” Id. at 196. “Maintaining the 

parties’ reasonable expectations of confidentiality, therefore, is often critical to a committee’s 

performance of its oversight and negotiation functions, and the proper exercise of committee 

members’ fiduciary duties” Id. at 197.  Accordingly, any requests for the disclosure of 

information which would have the potential to result in a waiver of confidentiality, the attorney-

client privilege, or the work product doctrine should be strictly prohibited.   

20. Ms. McLemore and Mr. Wilson are counsel to individual Committee members.  

To the extent they have relevant information concerning the Committee’s selection of WRG as 

local counsel, they obtained that information either (i) from their clients (in which case the 

information is protected by the attorney-client privilege), or (ii) from their own attendance at 

Committee meetings (in which case the information is protected by Committee confidentiality).  

In either case, the Subpoenas require disclosure of “privileged or other protected matter,” and 

must therefore be quashed. 
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Conclusion 

  WHEREFORE, for these and other reasons set forth in the Reply, the Court 

should quash the Subpoenas and approve the WRG Retention Application. 

Dated:   November 15, 2017 

Respectfully submitted, 

 

/s/ Cullen D. Speckhart  

Cullen D. Speckhart (VSB No. 79096) 

WOLCOTT RIVERS GATES 

919 E. Main Street, Suite 1040 

Richmond, VA 23219 

200 Bendix Road, Suite. 300 

Virginia Beach, VA 23452 

Telephone: (757) 497-6633 

 

AND 

 

Kenneth H. Eckstein (admitted pro hac vice) 

Stephen D. Zide (admitted pro hac vice) 

David E. Blabey Jr. (admitted pro hac vice) 

Rachael L. Ringer (admitted pro hac vice) 

KRAMER LEVIN NAFTALIS & FRANKEL LLP 

1177 Avenue of the Americas 

New York, New York 10036 

Telephone: (212) 715-9100 

Facsimile: (212) 715-8000 

keckstein@kramerlevin.com 

szide@kramerlevin.com 

dblabey@kramerlevin.com 

rringer@kramerlevin.com 

 

Proposed Counsel to the Official  

Committee of Unsecured Creditors 
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EXHIBIT A 

Proposed Order
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UNITED STATES BANKRUPTCY COURT 

EASTERN DISTRICT OF VIRGINIA 

RICHMOND DIVISION 

 

 

In re: 

 

 

TOYS “R” US, INC., et al., 

 

Debtors. 

  

Chapter 11 

Case No. 17-34665 (KLP) 

 

Jointly Administered 

 

 

 

 

 

ORDER APPROVING EMERGENCY MOTION OF THE OFFICIAL  

COMMITTEE OF UNSECURED CREDITORS TO QUASH  

SUBPOENAS SERVED BY TAVENNER & BERAN 

Upon consideration of the emergency motion (the “Motion”),4 of the Official Committee 

of Unsecured Creditors (the “Committee”) to quash the Subpoenas dated November 13, 2017 

served by Tavenner & Beran, PLC; and due and proper notice of the Motion having been 

provided; and the Court having reviewed the Motion; and the Court having determined that the 

legal and factual bases set forth in the Motion establish just cause for the relief granted herein; 

and this Court having jurisdiction to order the relief provided herein in accordance with 28 

U.S.C. §§ 157 and 1334 and the Standing Order of Reference from the United States District 

Court for the Eastern District of Virginia, dated July 10, 1984; and this being a core proceeding 

pursuant to 28 U.S.C. § 157(b); and venue being proper before this Court pursuant to 28 U.S.C. 

§§ 1408 and 1409; and due and proper notice of the Motion having been provided and no other 

or further notice need be provided; and the Court having found and determined that the relief 

                                                 
4 Capitalized terms not otherwise defined herein shall have the meaning ascribed to them in the 

Motion.  
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sought in the Motion is in the best interests of the Debtors’ estates; and after due deliberation and 

sufficient cause appearing therefor: 

IT IS HEREBY ORDERED THAT: 

A. The Motion is GRANTED as provided herein. 

B. The subpoena from Tavenner & Beran, PLC to Jennifer McLemore is 

quashed.  Tavenner & Beran, PLC is forbidden from deposing or pursing any discovery or 

testimony from Jennifer McLemore in connection with the Objection. 

C. The subpoena from Tavenner & Beran, PLC to Michael Wilson is 

quashed. Tavenner & Beran, PLC is forbidden from deposing or pursing any discovery or 

testimony from Michael Wilson in connection with the Objection. 

D. The Committee is authorized to take all actions necessary to effectuate the 

relief granted pursuant to this Order in accordance with the Motion.   

E. The terms and conditions of this Order shall be immediately effective and 

enforceable upon its entry. 

F. The Court retains jurisdiction with respect to all matters arising from or 

related to the interpretation and implementation of this Order. 

 

Dated:  __________, 2017  

Richmond, Virginia THE HONORABLE KEITH L. PHILLIPS 

UNITED STATES BANKRUPTCY JUDGE 
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