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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE EASTERN DISTRICT OF VIRGINIA 

RICHMOND DIVISION 

 

 

In re: 

 

TOYS “R” US, Inc., et al., 

 

    Debtors.1 

) 

) 

) 

) 

) 

) 

) 

 

Chapter 11 

 

Case No. 17-34665 (KLP) 

 

(Jointly Administered) 

 

  

THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS’ (I) REPLY IN 

SUPPORT OF APPLICATION FOR ORDER AUTHORIZING RETENTION AND 

EMPLOYMENT OF WOLCOTT RIVERS GATES AS ITS LOCAL CO-COUNSEL; 

AND (II) REQUEST FOR REIMBURSEMENT OF ATTORNEYS’ FEES AND COSTS 

 

The Official Committee of Unsecured Creditors of Toys “R” Us, Inc. et al., (the 

“Committee”), appointed in the above-captioned chapter 11 cases (the “Chapter 11 Cases”), 

submits this (i) reply in support of its application (the “Application”),2 for entry of an order 

authorizing the Committee to retain and employ Wolcott Rivers Gates (“WRG”) as local co-

counsel, nunc pro tunc to October 2, 2017 [Dkt. Item No. 867] and in response to the objection 

(the “Objection”) to the Application filed by Tavenner & Beran (“T&B”) [Dkt. No. 929]; and (ii) 

                                                      
1 The Debtors in these cases, along with the last four digits of each Debtor’s tax identification number, are set forth in 

the Order (I) Directing Joint Administration of Chapter 11 Cases and (II) Granting Related Relief [Dkt. No. 78]. 

2 Capitalized terms not otherwise defined herein shall have the meanings ascribed to them in the Application.  
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request for award of attorneys’ fees and costs (the “Reply”).  For its Reply, and in support of the 

Application, the Committee relies upon the Speckhart Declaration (defined below) and the 

Supplemental Declaration of Cullen D. Speckhart, attached hereto as Exhibit A (the 

“Supplemental Declaration”).  

PRELIMINARY STATEMENT 

1. The Committee’s selection of local counsel in these cases followed an appropriate 

process during the week following the Committee formation meeting, and was informed by the 

considered judgment of sophisticated principals and professionals with decades of experience in 

the restructuring field.  The Objection, which is nothing more than a baseless ad hominem attack 

against Ms. Speckhart, her firm, and others involved in the Committee’s internal processes, should 

be denied for several independent reasons.   

2. As an initial matter, T&B lacks standing to object to the Committee’s selection of 

WRG as its local co-counsel, or to second-guess the Committee’s choice of its local co-counsel 

following a week-long selection process.  T&B is not a creditor of the estate (and if they were it 

would be a disqualifying conflict for the firm to serve as local committee counsel). The only basis 

for T&B’s claim of standing to object to the Application is a Babies “R” Us gift card purportedly 

held by the firm, but which is being honored by the Debtors post-petition under their Customer 

Programs Order (hereinafter defined).  This gift card is therefore insufficient to confer standing on 

T&B to pursue an objection to the Committee’s retention of local counsel under the Bankruptcy 

Code, Bankruptcy Rules, and Local Rules for this jurisdiction.   

3. What is more, allowing T&B, a firm which was considered but rejected for the role 

of co-counsel, to undermine the Committee’s decision making process is not only inappropriate 

under the circumstances, but also would set a dangerous precedent allowing disgruntled 
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professionals to lodge objections to advisors’ retentions. 

4. Furthermore, the Objection is entirely baseless on the merits.  First, contrary to the 

assertions in the Objection, WRG did not run afoul of any rules of the Office of the United States 

Trustee (“UST”).  As mentioned in the Objection, the UST was fully informed of WRG’s 

representation of LEGO as local counsel at the Committee’s formation meeting.  With that 

knowledge, the UST informed WRG that it had no objection or issue with WRG pursuing a 

representation as local counsel to the Committee, so long as it withdrew from its prior 

representation of LEGO if selected.  Moreover, when this issue was raised by T&B during the 

Committee’s selection process, the Committee professionals reached out to the UST a second time, 

who again informed the Committee’s professionals that it did not object to WRG serving as local 

counsel notwithstanding its prior representations and presence “in the room” during the 

Committee’s formation meeting. 

5. Second, to the extent the Objection seeks to disqualify WRG on account of any 

alleged violation of the Virginia Rules of Professional Conduct, the Objection should be overruled.  

The allegations of misconduct are entirely contrived, stitched together by self-described rumors 

and innuendo, admittedly uninformed, and supported only by unsworn statements that amount to 

unsubstantiated hearsay in a legal brief with no accompanying evidence.  To be clear, at no point 

did WRG, or any representative of WRG, provide any “unwarranted promises of benefits” to any 

member of the Creditors’ Committee.  Nor was there any “exchanges” of votes by any members 

of the Committee – each Committee member takes its service on the Committee seriously and 

understands the importance of its role as a fiduciary for all unsecured creditors.  In addition, WRG 

did not independently circulate any marketing materials to any member of the Committee at any 

point in time in violation of any ethical rules.  Far from creating any “learning opportunity,” the 
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absurd allegations contained in the Objection lead to nothing more than a waste of estate resources 

and those of this Court. 

6. Third, the disclosures included in the Speckhart Declaration (defined below) were 

appropriate under the circumstances and consistent with the practice in this and other 

jurisdictions.  The disclosures as filed in the Speckhart Declaration were reviewed by the UST, 

who again had no objection and requested no further disclosures.  Nevertheless, WRG is 

submitting a supplemental declaration clarifying certain points raised in the Objection, including 

the circumstances of WRG’s participation in the case and the conflict waivers provided by certain 

of WRG’s former clients.  

7. For these and other reasons, the Objection should be overruled.  In addition, the 

subpoenas issued by T&B in connection with the Objection should be quashed, and the Debtors’ 

estates should be awarded its fees and costs in responding to the Objection and for all undertakings 

necessary in connection therewith.  

BACKGROUND 

8. On September 18, 2017 (the “Petition Date”), each of the above-captioned debtors 

and debtors in possession (collectively, the “Debtors”) filed a voluntary petition for relief under 

chapter 11 of the Bankruptcy Code.   

9. On or about the Petition Date, WRG was retained as local counsel to LEGO in these 

Chapter 11 Cases and, on September 20, 2017, filed a notice of appearance on LEGO’s behalf, 

indicating WRG’s representation of LEGO as local counsel to LEGO’s lead counsel, Weil Gotshal 

& Manges LLP (“Weil”).   

10. On September 26, 2017, pursuant to section 1102(a)(1), the UST appointed the 

Committee to represent the interests of all creditors holding unsecured claims in the Chapter 11 
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Cases [Dkt. No. 206].  The Committee consists of the following nine members: (1) Huffy 

Corporation; (2) Mattel, Inc.; (3) Evenflo Company Inc.; (4) KIMCO Realty; (5) Simon Property 

Group, Inc.; (6) The Bank of New York Mellon; (7) Euler Hermes North America Insurance Co.; 

(8) LEGO Systems, Inc. (“LEGO”); and (9) Veritiv Operating Co.  

11. On September 26, 2017, two senior executives from LEGO attended the Committee 

formation meeting along with both of LEGO’s counsel. 

12. WRG and Weil were present during the Committee’s interviews for the 

Committee’s lead counsel and financial advisor, which interviews were conducted on September 

26, 2017.  After the Committee selected its lead counsel and financial advisor, the Committee 

meeting concluded with the understanding that the Committee would consider the selection of its 

local counsel and investment banker at a later date.  At that time, Ms. Speckhart was approached 

by counsel to another member of the Committee and encouraged to explore the possibility of 

serving the Committee as its local counsel.   

13. Following the Committee meeting on September 26, 2017, Ms. Speckhart 

conferred with Weil regarding her firm’s consideration as a candidate for local counsel to the 

Committee, and inquired as to whether LEGO would be willing to release WRG for that purpose.  

On that same date, LEGO confirmed that it would release WRG, waive all actual and potential 

conflicts of interest, and permit WRG to apply for the Committee’s local counsel position.  

14. Following conclusion of the Committee meeting, on the evening of September 26, 

2017, Ms. Speckhart spoke with Lynn Kohen of the Office of the UST to understand whether the 

UST would have an issue with WRG pursuing a role as local counsel to the Committee in the case. 

During this discussion, it was specifically disclosed to and discussed with Ms. Kohen that WRG 

had served as local co-counsel to LEGO during the Committee formation proceedings.  During 
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this discussion, Ms. Kohen advised Ms. Speckhart that she and WRG were free to pursue the local 

co-counsel engagement as long as (1) WRG withdrew its notice of appearance on behalf of LEGO; 

and (2) WRG’s connection with LEGO was disclosed in the Application.  

15. On the morning of September 27, 2017, Ms. Speckhart confirmed her 

understanding of the United States Trustee’s position in writing.  See Exhibit B.  That day, 

following the receipt of conflicts waivers from LEGO and confirmation from the UST that it did 

not object, Ms. Speckhart informed Kramer Levin that her firm was interested and available to 

serve as local counsel to the Committee.  

16. Around this same time, both T&B and Sands Anderson likewise informed Kramer 

Levin that they would each like to be considered as a candidate for local counsel to the Committee.   

17. The Committee considered each of the three potential candidates for local counsel.  

In considering whether to select WRG as local counsel, the Committee was informed of and was 

aware that WRG previously represented LEGO and was “in the room” for the formation meeting.  

The Committee was also informed that WRG had consulted with the UST as to whether it was 

eligible to serve as local Committee counsel and that the UST had no issues or objections. 

18. Between September 27, 2017 and October 2, 2017, T&B raised with Kramer Levin 

(and the UST) concerns regarding the Committee’s potential retention of WRG, including its 

concern that WRG had violated a rule or guideline of the United States trustee by allegedly 

requesting to be considered as local co-counsel to the Committee after being “in the room” during 

the formation meeting and the selection of the initial professionals for the Committee.  Kramer 

Levin then discussed these concerns with the office of the UST and was again advised by its 

representatives that the UST had no issue or objection to WRG seeking or serving in the local 

counsel role in the Chapter 11 Cases.   
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19. On October 2, 2017, after considering the other potential candidates, the Committee 

selected WRG to serve as local co-counsel to the Committee, and WRG accepted the engagement.  

20. Prior to the filing of the Application, drafts of the Application were circulated to 

the UST, including the Declaration of Cullen D. Speckhart tendered in support thereof (the 

“Speckhart Declaration”).  In response, Ms. Kohen requested certain modifications and 

additional disclosures, which were reflected in the filed versions of the Application and Speckhart 

Declaration.  With such modifications and additional disclosures, the UST stated that she would 

interpose no objection to the Application.   

21. On November 2, 2017, the Application was filed and a hearing on the Application 

was set for November 16, 2017.  On November 13, 2017, without warning to the Committee, T&B 

filed the Objection.  Shortly thereafter, T&B provided copies of two subpoenas (the “Subpoenas”) 

allegedly served upon local counsel to two Committee members, Jennifer McLemore and Michael 

Wilson.  Given their ongoing representation of Committee members, Ms. McLemore and Mr. 

Wilson have been – and continue to be – in receipt of sensitive and confidential committee 

communications regarding, among other things, selection of counsel and the Objection.  

ARGUMENT 

 

I. T&B Lacks Standing to Object to the Committee’s Selection of its Own Local 

Co-Counsel.  

 

22. As a threshold matter, T&B lacks standing to object to the Committee’s selection 

of its own local co-counsel or to second-guess the Committee’s decision to retain WRG.  T&B 

represents no creditor or party in interest in this case (and, indeed, its assertion of creditor status 

appears inconsistent with its previous desire to serve as Committee counsel).  The firm premises 

its standing to prosecute the Objection on the manufactured basis that it is the holder of a Babies 
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“R” Us gift card of some nominal value – the provenance of which T&B fails to disclose.  See 

Objection n.1.  And as set forth in the order approving the Debtors’ first day relief regarding their 

customer programs [Dkt. No. 710] (the “Customer Programs Order”), pre- and postpetition gift 

cards are being fully honored by the Debtors, removing any associated prepetition claim and 

underscoring the absence of any standing to be heard in connection with this matter.  

23. Even if T&B were able to establish its status as a creditor in the case, which would 

make it a “party in interest” under section 1109(b) of the Bankruptcy Code, section 1109(b) is not 

without limits and does “not confer standing in the absence of a legally protected interest affected 

by the bankruptcy proceeding.” In re Martin Paint Stores, 199 B.R. 258, 263 (Bankr. S.D.N.Y. 

1996), aff'd, 207 B.R. 57, 61 (S.D.N.Y. 1997) (“The term ‘party in interest’ is broadly interpreted, 

but not infinitely expansive.”); In re Saint Vincents Catholic Medical Centers of N.Y., 429 B.R. 

139, 150 (Bankr. S.D.N.Y. 2010) (“[T]he long list of interested parties set out in § 1109 does not 

guarantee a party on that list the right to object to every motion; rather the party must be directly 

interested in the motion at hand.”).  Section 1109(b) should not be read “as broadly allowing a 

creditor to pursue substantive remedies that other Bankruptcy Code provisions make available only 

to other specific parties.” Hartford Underwriters Ins. Co. v. Union Planters Bank, N.A., 530 U.S. 

1, 8 (2000). Thus a “party in interest” under section 1109(b) must still hold a direct, financial stake 

in the outcome of the proceeding in order to have standing. FutureSource L.L.C. v. Reuters Ltd., 

312 F.3d 281, 284 (7th Cir. 2002).  

24. And the burden remains with T&B to establish that it has standing with respect to 

each issue on which it wishes to be heard. See Lujan v. Defenders of Wildlife, 504 U.S. 555, 561 

(1992) (“party invoking federal jurisdiction bears the burden of establishing the elements [of 

standing]”).  T&B has not met this burden here. 
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25. In reality, T&B is merely an aggrieved professional who tried but failed to be 

selected as local counsel to the Committee. Accordingly, the most appropriate analogy is that of a 

disgruntled bidder in a 363 sale process.  In that regard, Courts have consistently held that “[a] 

competing bidder normally lacks standing to even challenge a sale, much less seek reconsideration 

of an order approving [a] sale.”  In re Quanalyze Oil & Gas Corp., 250 B.R. 83, 89 (Bankr. W. D. 

Tex. 2000) (citation omitted).  This is because, in order to satisfy the jurisdictional standing 

requirement, the “plaintiff's complaint [must] fall within the zone of interests to be protected or 

regulated by the statute . . . in question.”  In re HST Gathering Co., 125 B.R. 466, 467 (W.D. Tex. 

1991) (citing Valley Forge Christian College v. Americans United for Separation of Church and 

State, Inc., 454 U.S. 464, 474-75 (1982)).  As with potential bidders attempting to object to a sale, 

T&B likewise lacks standing to object to the Committee’s selection of its local counsel.  

26. The specific language of the Bankruptcy Code and Rules reinforce the notion that 

T&B is not within the zone of interests protected by section 1103.  Section 1103 provides a 

committee with an exclusive prerogative to “select and authorize the employment by such 

committee of one or more attorneys,” with the court’s approval and subject to the requirements set 

forth therein.  11 U.S.C. § 1103.  Bankruptcy Code § 1103 does not invite or require consent of 

any creditor or party in interest.  Moreover, Bankruptcy Rule 2014(a) requires service of an 

application to employ an attorney only on the UST.  Fed. R. Bankr. P. 1103(a).  Were the views 

of individual creditors considered material to the approval of the application, the Rules would 

surely have said so. 

27. Importantly, moreover, allowing a competing law firm – like T&B – to object to 

the Committee’s selection of its own counsel on the pretense that it holds a Company gift card 

would create a slippery slope that would invite all disgruntled professionals to object to a 
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committee’s (or any other estate professional’s) retention simply because they were not the 

prevailing professional.  That cannot – and should not – be the precedent set by this Court.   

II. The Objection Fails on the Merits 

 

28. Even if T&B has standing to object, the Objection is groundless and must be 

rejected on the merits. By serving as local counsel to the Committee, WRG neither (i) violated any 

alleged UST rules or guidelines, (ii) violated any ethical rules or the Virginia Rules of Professional 

Conduct, nor (iii) made inadequate disclosures in its application.  Each is discussed in turn.    

A. WRG Violated No UST Rule in Serving as Local Counsel to the Committee 

 

29. Among other things, T&B asserts that the “Applicant’s conduct may have violated 

UST rules” on the basis that there exists a UST rule prohibiting “an attorney who went to the UST 

interview with an unsecured creditor” from “then serv[ing] as local counsel to the unsecured 

creditors’ committee.” Objection ¶ 18.  The genesis of this rule, according to T&B, is statements 

allegedly made by Judy Robbins (the UST for Region 7) to Ms. Tavenner in a different case and 

under a different set of circumstances.  Objection, ¶¶ 18-19. The entire account of this alleged 

conversation between Ms. Robbins and Ms. Tavenner, however, relies on facts outside the record 

– facts that, even if they were supported by testimony from Ms. Tavenner, would be subject to a 

hearsay objection.  Moreover, no set of rules or guidelines promulgated by the UST contains any 

such prohibition against WRG’s conduct in this case.  

30. Notwithstanding the foregoing, in an abundance of caution, both Ms. Speckhart and 

Kramer Levin posed this question to the UST and were informed that the UST did not have any 

objection to the Committee retaining WRG as local counsel.  First, on the evening of September 

26, 2017, prior to formally indicating its interest in being considered, Ms. Speckhart sought and 

obtained confirmation from the UST that its prior representation of LEGO would not pose a 

Case 17-34665-KLP    Doc 968    Filed 11/15/17    Entered 11/15/17 12:50:19    Desc Main
 Document      Page 10 of 17



11 
KL2 3036572.4 

problem with a future representation of the Committee, if offered.  At that time, Ms. Speckhart 

was informed by Ms. Kohen that indeed WRG would be permitted to seek the position of the 

Committee’s local co-counsel upon (1) withdrawal of WRG’s notice of appearance on behalf of 

LEGO; and (2) disclosure of WRG’s connection with LEGO in WRG’s application for 

employment.  Confirmation of this communication is reflected in the attached Exhibit B.  

31. Thereafter, T&B raised its grievances with respect to WRG’s consideration as local 

counsel directly to the UST prior to WRG’s selection as local counsel.  Kramer Levin discussed 

these concerns with the UST, and was informed that the UST considered the specific objections 

of T&B, looked into the allegations raised by T&B, and determined it had no objection to WRG 

serving as local counsel.  Accordingly, the UST declined to interpose its own objection to WRG’s 

Application as evidenced by the docket in this case.  

B. Neither WRG nor Ms. Speckhart Violated the VRPC.    

 

32. T&B makes the unfortunate suggestion that WRG and Ms. Speckhart violated 

Virginia Rule of Professional Conduct 7.3 by (1) providing unwarranted promises of benefits in 

connection with soliciting employment by the Committee; (2) exercising undue influence over the 

Committee in soliciting employment on behalf of the Committee; and (3) circulating improper 

marketing materials to Committee members.  Despite the seriousness of these allegations, T&B 

presents no facts or bases to support its claims, and requests that this Court conduct a fishing 

expedition designed solely to distract, malign, and defame WRG and its professionals.  T&B’s 

Objection reeks of “sour grapes,” noting that it relies on rumors and will serve as a “teaching 

moment,” and the time spent by the Committee and its professionals on addressing this 

unsubstantiated fishing expedition is nothing more than a clear waste of estate resources and highly 

valuable time.  
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1. The Objection is Supported by No Admissible Evidence 

 

33. Remarkably, in light of the seriousness of the allegations lodged against WRG and 

Ms. Speckhart, the Objection is supported by no admissible evidence.  Perhaps recognizing this 

flaw, T&B repeatedly qualifies its allegations, insinuating that certain things “may have” 

happened, and requesting relief “to the extent” that certain improprieties occurred.  These 

qualifiers do nothing to alleviate or excuse the conduct of T&B, but only accentuate its’ 

irresponsible nature; before airing its scandalous theories to the Court and the public at large, T&B 

had an ethical and legal obligation to support them with credible evidence. .  See generally Fed. R. 

Bankr. P. 9011(b). 

34. Among other things, the entirely speculative nature of the Objection is highlighted 

by the following: 

 The objecting law firm’s repeated assertions that WRG’s retention should be denied 

“if” or “to the extent” that misconduct is found, and statements that misconduct “may 

have” occurred.  See, e.g., Objection ¶ 1 (“…if such a violation has occurred…”; “…if 

the Applicant failed to abide by the ethical parameters…”), ¶ 18 (“Tavenner & Beran 

is concerned that Applicant’s conduct may have violated UST rules.”), § I (“Applicant 

may have acted in violation of the rules...”), § II (“Applicant may have violated the 

Virginia rules of professional conduct.”), ¶ 22 (“…it is unclear as to whether any 

representative of the Applicant provided ‘unwarranted promises of benefits…’”), ¶ 23 

(“…to the extent that the Applicant engaged in any solicitation…”), ¶ 24 (“To the 

extent ‘promises of benefits’ or promises of ‘anything of value’ were discussed…”), 

¶ 24 (“…the Application should be denied if said or similar conduct occurred.”), ¶ 25 

(“…it is unclear as to what materials were circulated by Applicant…”), ¶ 31 (“If any 

representative of Applicant violated any rule of the VRPC…”), ¶ 40 (“…if any such 

violation occurred…”). 

 The objecting law firm’s repeated reliance on self-described “rumors.”  See, e.g., 

Objection ¶ 9 (“…a rumor then circulated…”), note 3 (“Tavenner & Beran can neither 

confirm nor deny the veracity of said rumor…”), ¶ 18 (“At this meeting, rumors were 

circulating…”). 

 The objecting law firm’s failure to provide any evidentiary support for entire 

paragraphs of unsworn attorney “testimony,” including numerous defamatory and 

salacious allegations.  See, e.g., Objection ¶¶ 7, 9, 10, 19, 23, n.9, n.20. 
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 The objecting law firm’s repeated reliance on hearsay conversations.  See, e.g., 

Objection ¶¶ 10, 18. 

 The objecting law firm’s repeated recitation of hypothetical and/or rhetorical questions 

designed to raise suspicion while providing no actual evidence.  See, e.g., Objection 

note 4 (“Query: if Applicant opined immediately after the Formation Meeting about a 

distinction, was the concept of serving as local counsel contemplated before the 

Formation Meeting?  Was it discussed with others?  Did any solicitation occur?  Were 

promises made?”), note 6 (“How and when was this communicated?…Who was 

involved in these communications?  Is there any documentation of what was 

communicated?”), ¶ 27 (“And, in this situation, what counsel is consulting the 

Creditors Committee about Virginia ethical rules?”). 

 The objecting law firm’s disingenuous – though revealing – suggestion that its conduct 

is motivated as much by a desire for a teaching moment as out of any true belief that 

misconduct has occurred.  See, e.g., Objection ¶ 40 (“Tavenner & Beran and all other 

lawyers who desire to represent official committee in this jurisdiction should have the 

opportunity to learn the specific rules, and how each will be applied (hopefully 

uniformly and consistently in all cases), related to the solicitation to serve as counsel 

to an official committee and the ultimate employment of that committee.  Thus, the 

learning opportunity for all is so much more important to Tavenner & Beran than 

worrying about how others may try to portray the firm and its members.”). 

35. The Court should not condone the inclusion of such irresponsible and defamatory 

speculation in a publicly-filed document, and the Objection should be denied on the basis of these 

evidentiary flaws alone.  Moreover, the absence of any substance to support the personal 

accusations in the Objection is grounds for awarding costs to the estate for the fees incurred in 

responding to the Objection.  

 

2. The Speculative Allegations of Violations of the VRPC Are False.   

 

36. In addition to these evidentiary insufficiencies, a review of the undisputed facts 

demonstrates that T&B’s allegations are not credible. First, as set forth in the Supplemental 

Declaration, neither Ms. Speckhart nor WRG provided any promises of benefits to any Committee 

member at any point in time in connection with WRG’s potential employment as local co-counsel 

or otherwise in this case. See Supplemental Declaration ¶ 13.   
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37. Second, WRG could not have exercised any undue influence over the members of 

the Committee who were represented during the formation proceedings and thereafter by senior 

executives of each organization and highly competent and independent counsel.  See id. ¶ 10.  

38. Nor could WRG have exercised any undue influence over LEGO.  At all times 

during the Committee formation process, two senior and highly sophisticated business 

representatives appeared for LEGO and cast LEGO’s votes consistent with their independent 

judgment. See id. ¶ 10. At and after the formation meeting, LEGO’s business representatives were 

also represented by their highly competent lead counsel, Weil. See id. Throughout the formation 

process, principals for each Committee member retained the exclusive authority to vote, and no 

proxies were provided by any Committee member. See id. ¶ 11.  Thus, although Ms. Speckhart 

accompanied Weil during the Committee formation process and during the Committee’s formation 

meeting, Ms. Speckhart exercised no influence, undue or otherwise, over any person or party over 

the Committee’s decision-making efforts.  

39. Third, while T&B states in a footnote that they are apparently aware of alleged 

practices of “vote exchanging” in other jurisdictions, any such practice unequivocally did not take 

place here.  Id. ¶ 11.  The Committee cannot state strongly enough that each and every member of 

the Committee took – and continues to take – their appointment and role as a Committee member 

and fiduciary very seriously.  To date, the Committee has made each of its decisions in this context, 

including its selection of professionals to represent the Committee in these Chapter 11 Cases.  

40. Finally, and contrary to the accusations in the Objection, WRG did not solicit or 

circulate any marketing materials to any creditor or member of the Committee in connection with 

its efforts to serve as local counsel to the Committee in these Chapter 11 Cases. See id. ¶ 18.   

41. In their transparent efforts to try to defame WRG for its own competitive interests, 
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T&B asks this court to invent a new “per se” rule that would have the effect of deeming a counsel’s 

entrance into a committee room as local counsel to a creditor “undue influence” over other 

creditors.  No such “per se” rule exists, nor should it – the Bankruptcy Code makes clear that the 

prior representation of a creditor does not disqualify counsel from representing the Committee. 11 

U.S.C. § 327(c).  T&B has not presented any evidence of undue influence by WRG over the 

Committee, and therefore its Objection must be denied.   

C. WRG’s Disclosures Were Adequate 

 

42. T&B wastes much of its pleading arguing that the disclosures in the original WRG 

Application and Speckhart Declaration were somehow insufficient.  As discussed in the Speckhart 

Declaration, WRG employed a process similar to that employed by each of the other estate 

professionals in reviewing its internal records for any connections with potential parties-in-interest 

in the Chapter 11 Cases.  And the Speckhart Declaration specifically identifies and discusses its 

prior representation of LEGO and its discussions with the UST regarding its consideration and 

selection as local counsel to the Committee. 

43. Notwithstanding the fact that the Speckhart Declaration complies with the 

disclosures required by the Bankruptcy Code, Bankruptcy Rules and Local Rules – evidenced also 

by the fact that the UST had no objection and required no additional disclosures to the filed 

versions of the Application and Speckhart Declaration – WRG files the Supplemental Declaration.  

Among other things, the Supplemental Declaration contains additional disclosures regarding the 

waivers provided by each of LEGO and AT&T, and clarifies that WRG no longer represents Bain 

in any other matters and does not and will not represent Bain in any matters relating to the Chapter 

11 Case.  Far from requiring parties to “ferret out” any potential connections, the Speckhart 

Declaration discloses that WRG has previously worked with professional firms employed in the 
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Chapter 11 Cases.  The fact that WRG has previously served as co-counsel or opposing counsel 

with Kirkland & Ellis or any other professionals in the Chapter 11 Cases is otherwise irrelevant to 

its “disinterestedness” in these Chapter 11 Case.     

CONCLUSION 

44. The Committee believes that the employment of WRG as local co-counsel on the 

terms set forth in the Application is appropriate and in the best interests of the unsecured creditor 

body that the Committee represents. The Committee has reviewed the Speckhart Declaration and 

the Supplemental Declaration, including the description of WRG’s connections with the parties in 

interest, and has no objection to any matter set forth therein. The Committee respectfully requests 

that this Court enter an order (a) approving the Application; (b) overruling the Objection; (c) 

awarding the estates the cost of the Committee’s fees and expenses expended in connection with 

the Objection in accordance with the Court’s inherent authority (see Chambers v. NASCO, 501 

U.S. 32 (1991) (“federal courts [may] exercise their inherent power to assess such fees as a sanction 

when a party has acted in bad faith, vexatiously, wantonly, or for oppressive reasons”)); and (d) 

providing all other and further relief as this Court deems just and proper.  

 

 

[Remainder of this page intentionally left blank.] 

 

 

 

 

 

Case 17-34665-KLP    Doc 968    Filed 11/15/17    Entered 11/15/17 12:50:19    Desc Main
 Document      Page 16 of 17



17 
KL2 3036572.4 

Respectfully submitted:  

/s/  Cullen D. Speckhart 

Cullen D. Speckhart (VSB No. 79096) 

Olya Antle (VSB No. 83153) 

WOLCOTT RIVERS GATES 

919 E. Main Street, Suite 2010 

Richmond, VA 23219 

200 Bendix Road, Ste. 300 

Virginia Beach, VA 23452 

Telephone: (757) 497-6633 

cspeckhart@wolriv.com 

oantle@wolriv.com 

 

-and- 

 

Kenneth H. Eckstein (admitted pro hac vice) 

Robert T. Schmidt (admitted pro hac vice) 

Stephen D. Zide (admitted pro hac vice) 

Rachael L. Ringer (admitted pro hac vice) 

KRAMER LEVIN NAFTALIS & FRANKEL LLP 

1177 Avenue of the Americas 

New York, New York 10036 

Telephone: (212) 715-9100 

Facsimile: (212) 715-8000 

keckstein@kramerlevin.com 

rschmidt@kramerlevin.com 

szide@kramerlevin.com 

rringer@kramerlevin.com 

 

Proposed Counsel to Official Committee of 

Unsecured Creditors 
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Kenneth H. Eckstein (admitted pro hac vice) 

Robert T. Schmidt (admitted pro hac vice) 

Stephen D. Zide (admitted pro hac vice) 

Rachael L. Ringer (admitted pro hac vice) 

KRAMER LEVIN NAFTALIS & FRANKEL LLP 

1177 Avenue of the Americas 

New York, New York 10036 

Telephone: (212) 715-9100 

Facsimile: (212) 715-8000 

Cullen D. Speckhart (VSB No. 79096) 

Olya Antle (VSB No. 83153) 

WOLCOTT RIVERS GATES 

919 E. Main Street, Suite 2010 

Richmond, VA 23219 

200 Bendix Road, Ste. 300 

Virginia Beach, VA 23452 

Telephone: (757) 497-6633 

 

 

 

IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE EASTERN DISTRICT OF VIRGINIA 

RICHMOND DIVISION 

 

 

In re: 

 

TOYS “R” US, Inc., et al., 

 

    Debtors.1 

) 

) 

) 

) 

) 

) 

) 

 

Chapter 11 

 

Case No. 17-34665 (KLP) 

 

(Jointly Administered) 

 
 

SUPPLEMENTAL DECLARATION OF CULLEN D. SPECKHART IN SUPPORT  

OF APPLICATION OF THE OFFICIAL COMMITTEE OF  

UNSECURED CREDITORS UNDER 11 U.S.C. § 1103,  

FED. R. BANKR. P. 2014 AND LOCAL BANKRUPTCY  

RULE 2014-1, FOR ORDER AUTHORIZING RETENTION AND 

 EMPLOYMENT OF WOLCOTT RIVERS GATES, P.C. AS LOCAL CO-COUNSEL 

 

I, Cullen D. Speckhart, under penalty of perjury, declare:   

1. I am a shareholder and Co-Chair of the Restructuring & Bankruptcy Litigation 

practice group of the firm of Wolcott Rivers Gates (“WRG”), proposed local co-counsel to the 

Official Committee of Unsecured  Creditors (the “Committee”) of Toys “R” Us, Inc. and each of 

its affiliated Debtors and Debtors in Possession (collectively, the “Debtors”) in the above-

captioned jointly administered  chapter 11 cases (the “Chapter 11 Cases”).   

                                                           
1 The Debtors in these cases, along with the last four digits of each Debtor’s tax identification number, are set forth in 

the Order (I) Directing Joint Administration of Chapter 11 Cases and (II) Granting Related Relief [Dkt. No. 78]. 
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2. I submit this Declaration pursuant to section 1103(b) of title 11 of the United  States 

Code (the “Bankruptcy Code”), Rule 2014 of the Federal Rules of Bankruptcy Procedure (the 

“Bankruptcy Rules”), and Rule 2014-1 of the Local Bankruptcy Rules for the Eastern District of 

Virginia (the ”Local Rules”), in support of the Application (the “Application”) of the Committee, 

seeking authorization for the employment and  retention of WRG as local co-counsel to the 

Committee, effective October 2, 2017.  

3. Unless otherwise stated in this Declaration, I have knowledge of the facts set forth 

herein and, if called as a witness, I would testify thereto.2
   

Background 

4. On September 18, 2017 (the “Petition Date”), each of the above-captioned debtors 

and debtors in possession (collectively, the “Debtors”) filed a voluntary petition for relief under 

chapter 11 of the Bankruptcy Code. The Debtors are operating their businesses and managing 

their properties as debtors in possession pursuant to sections 1107(a) and 1108 of the Bankruptcy 

Code.  No trustee or examiner has been appointed in the Chapter 11 Cases. 

5. On September 26, 2017, pursuant to section 1102(a)(1), the United States Trustee 

for the Eastern District of Virginia (the “U.S. Trustee”) appointed the Committee to represent 

the interests of all creditors holding unsecured claims in the Chapter 11 Cases [Dkt. No. 206]. 

The Committee consists of the following nine members: (1) Huffy Corporation; (2) Mattel, Inc.; 

(3) Evenflo Company Inc.; (4) KIMCO Realty; (5) Simon Property Group, Inc.; (6) The Bank of 

New York Mellon; (7) Euler Hermes North America Insurance Co.; (8) LEGO Systems, Inc.; and 

                                                           
2 Certain of the disclosures set forth herein relate to matters not within my personal knowledge, but rather within the 

personal knowledge of other attorneys and employees at WRG, and are based on information provided by them to me. 
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(9) Veritiv Operating Co. The Committee has appointed the following two members as the co-

chairs: Mattel, Inc. and Simon Property Group, Inc. 

6. On September 26, 2017, the Committee selected Kramer Levin Naftalis & Frankel 

LLP (“Kramer Levin”) as its lead counsel to represent it during the pendency of the Chapter 11 

Cases. Thereafter, on October 2, 2017, the Committee selected WRG as proposed local co-

counsel to Kramer Levin. The Committee has also selected FTI Consulting as its proposed 

financial advisor and Moelis & Company LLC as its proposed investment banker.  

7. On November 2, 2017, the Committee filed the Application along with the 

Declaration of Cullen D. Speckhart (the “Speckhart Declaration”) and noticed the Application 

for hearing on November 16, 2017. On November 13, 2017, the Objection was filed on behalf of 

Tavenner & Beran. This Supplemental Declaration of Cullen D. Speckhart (the “Supplemental 

Declaration”)3 is submitted to address various aspects of the Objection, without admission that 

any aspect of the Objection is warranted or appropriate under the circumstances.   

WRG’s Connections with Attorneys 

8. To the extent that WRG’s connections with attorneys or advisors for the Debtors, 

counsel or advisors to Committee members, and/or counsel or advisors to the Committee as to 

other cases are relevant to these proceedings, WRG specifically discloses that it has worked with, 

alongside, and/or against most (or all) of the professionals involved in these cases or their firms in 

unrelated cases in various jurisdictions across the nation. However, to the best of my knowledge, 

WRG has not represented any such professionals during the three-year period prior to the date 

hereof. Additionally, certain of the financial advisors and investment bankers, who are, or are 

                                                           
3 This Supplemental Declaration fully incorporates by reference all facts and statement set forth in the Speckhart 

Declaration.  
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proposed to be, retained in the Chapter 11 Cases, have been retained by WRG or WRG’s clients 

in connection to unrelated matters. 

Facts Pertaining to Committee Formation Events 

9. In the Speckhart Declaration, WRG disclosed that it was retained as local counsel 

to LEGO Systems, Inc. (“LEGO”) in the Chapter 11 Cases and, on September 20, 2017, filed a 

notice of appearance on LEGO’s behalf, indicating WRG’s representation of LEGO as local 

counsel to LEGO’s lead counsel, Weil Gotshal & Manges LLP (“Weil”). On September 26, 2017, 

LEGO attended the Committee formation meeting with both of its counsel. 

10. At and after the formation meeting, two senior and highly sophisticated business 

representatives appeared for LEGO and cast LEGO’s votes consistent with their independent 

judgment.  LEGO’s business representatives were also represented at all times by their highly 

competent lead counsel, Weil.  In addition, each of the other Committee members present were 

represented during the formation proceedings and thereafter by senior executives from each 

organization.  

11. Throughout the formation process, principals for each Committee member retained 

the exclusive authority to vote, and no proxies were provided by any Committee member.  Based 

on my knowledge, no “exchange” of votes occurred during the formation meeting or thereafter in 

connection with the selection of any representatives or advisors for the Committee.  

12. Following the Committee’s formation, and following the Committee’s selection of 

Kramer Levin as its lead counsel and FTI as its investment banker, but prior to any Committee 

discussion of candidates for local co-counsel, counsel for another Committee member encouraged 

me to offer my firm as a candidate for local counsel to the Committee.    
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13. The Committee disbursed on September 26, 2017 without any Committee 

discussions or deliberations regarding potential candidates for local counsel to the Committee. At 

no point prior to, during, or after the Committee proceedings on September 26, 2017, did I, on 

behalf of myself or WRG (a) make any unwarranted promises of benefits to any person, entity or 

party; (b) solicit any party using harassment, undue influence, coercion, duress, compulsion, 

intimidation, or threats, or (c) commit any other violation of applicable rules or procedures in any 

other form. 

14. Following the Committee meeting on September 26, 2017, I conferred with Weil 

regarding WRG’s consideration as a candidate for local counsel to the Committee, and inquired as 

to whether LEGO would be willing to release WRG for that purpose.  Later that same day, LEGO 

confirmed that it would release WRG, waive all actual and potential conflicts of interest, and 

permit WRG to apply for the Committee’s local counsel position.  

15. That evening, I telephoned Lynn Kohen of the Office of the United States Trustee 

to inquire as to whether the UST would have an issue with WRG pursuing a role as local counsel 

to the Committee in the case. During this discussion, it was specifically disclosed to and discussed 

with Ms. Kohen that WRG had served as local co-counsel to LEGO during the Committee 

formation proceedings.  During that telephone discussion, Lynn Kohen advised me that the United 

States Trustee would not object to WRG’s candidacy as long as WRG (1) withdrew its notice of 

appearance filed on behalf of LEGO; and (2) disclosed its connections with LEGO in WRG’s 

application for employment in this case.  This discussion was followed with written confirmation, 

which is attached as Exhibit B to the Committee’s reply to the Objection filed contemporaneously 

herewith.   
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16. Also on the evening of September 26, 2017, and into the morning of September 27, 

2017, I communicated with my firm’s President and ethics counsel regarding WRG’s potential 

candidacy as local co-counsel to the Committee. No ethical violation was identified. 

17. On the morning of September 27, 2017, I contacted Kramer Levin by email, 

indicating my firm was interested and available to serve as local counsel to the Committee.  

18. I circulated no marketing materials directly to any member of the Committee at any 

point in time. Throughout all relevant times, I have abstained from any participation in Committee 

communications and deliberations regarding the selection of local co-counsel.  

19. On October 2, 2017, Kramer Levin advised WRG that the Committee had selected 

WRG as local co-counsel to Kramer Levin, and WRG accepted.  WRG promptly resigned as local 

counsel to LEGO upon accepting the role of local co-counsel to the Committee and withdrew its 

notice of appearance on behalf of LEGO. LEGO owes no remuneration to WRG for attorneys’ 

fees incurred. In the normal course of WRG’s billing cycle, WRG has billed LEGO for 

reimbursement of certain costs and expenses incurred in connection with this case, and expects 

that such costs and expenses will be reimbursed by LEGO in the ordinary course of business.  

20. As previously disclosed in the Speckhart Declaration, WRG was contacted by 

AT&T regarding WRG’s potential representation of AT&T in this case, which occurred on or 

about the Petition Date.  On September 25, 2017, AT&T expressed its decision to pursue a seat on 

the Committee and submitted its solicitation materials to the UST. WRG requested that alternate 

counsel attend the formation meeting on behalf of AT&T and to hold AT&T’s proxy, given (1) 

AT&T’s inability to attend the meeting in person, and (2) WRG’s appearance at the meeting with 

LEGO. Accordingly, attorneys from Hirschler Fleischer appeared at the formation proceedings 

with AT&T. Both WRG and Hirschler Fleischer signed in to the formation proceedings on behalf 
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of AT&T. AT&T was not ultimately appointed to the Committee. Other than to assist AT&T in 

connection with the formation meeting, WRG took no action on behalf of AT&T in connection 

with this case. No engagement letter was executed between WRG and AT&T with specific respect 

to these proceedings, and no notice of appearance was filed by WRG on AT&T’s behalf.   

21. On September 26, 2017, WRG advised AT&T of its potential request to be 

considered as co-counsel to Kramer Levin on behalf of the Committee. On the same day, AT&T 

released WRG from any potential representation and confirmed that any conflict of interest was 

waived.  

22. In the Speckhart Declaration, WRG disclosed that it formerly represented Bain 

Capital Private Equity, LP (“Bain”) in connection with the unrelated matter of In re the Gymboree 

Corporation, Inc. (Case No. 17-32986) and that WRG’s representation of Bain in that case 

concluded with confirmation of the plan in that case, on or about September 7, 2017. To remove 

any doubt as to the question of WRG’s representation of Bain in connection with any unrelated 

matter, WRG withdraw its appearance on behalf of Bain in the Gymboree matter on October 3, 

2017. WRG does not represent Bain in connection with any other matters, and has not and will not 

represent Bain in connection with the Chapter 11 Cases.   

23. As previously disclosed in the Speckhart Declaration, and to the best of my 

knowledge, during the three-year period prior to the date hereof, WRG has not represent any of 

the Debtors or their respective officers or directors. However, the Debtors have numerous 

relationships and creditors. Consequently, although every reasonable effort has been made to 

discover and eliminate the possibility of any connection or conflict, including the efforts outlined 

above, WRG is unable to state with certainty which of its clients or such clients’ affiliated entities 

hold claims or otherwise are parties in interest in the Chapter 11 Cases. If WRG discovers any 
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information that is contrary or pertinent to the statements made herein, WRG will promptly 

disclose such information to the Court on notice to such creditors and to the U.S. Trustee and such 

other creditors or other parties in interest as may be required under noticing procedures applicable 

in the Chapter 11 Cases.  WRG will also review its files periodically during the pendency of these 

Chapter 11 Cases to ensure that no conflicts or other disqualifying circumstances arise. If any new 

relevant facts or relationships are discovered or arise, WRG will use reasonable efforts to identify 

such further developments and will promptly file a supplemental declaration, as required by 

Bankruptcy Rule 2014(a). 

Professional Compensation 

24. As of the date of this Supplemental Declaration, WRG has not received any 

compensation for its work on behalf of the Committee.   

25. WRG was selected to represent the Committee on October 2, 2017, and did not 

represent the Committee prior to that date.   

26. Subject to the Court's approval, WRG will be compensated at its standard hourly 

rates, which are based on the professionals’ level of experience, plus reimbursement of the actual 

and necessary expenses that WRG incurs in accordance with the ordinary and customary rates in 

effect on the date the services are rendered.  At present, the standard hourly rates charged by WRG 

for cases of the size and complexity of the Chapter 11 Cases are as follows: $425 for shareholders, 

$275 to $375 for associate attorneys, and $125 for paralegals. These hourly rates are subject to 

annual firm-wide adjustments in the ordinary course of WRG’s business, notice of which shall be 

provided to the Committee, the Debtors and the U.S. Trustee. WRG will maintain detailed 

contemporaneous records of time and any necessary costs and expenses incurred in connection 

with the rendering of the legal services described above and will be reimbursed for such costs and 
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expenses in conformity with the guidelines promulgated by the U.S. Trustee in effect in this 

district.  

Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing is true 

and correct to the best of my knowledge and belief.  

 

Executed on November 15, 2017  

/s/  Cullen D. Speckhart 

Cullen D. Speckhart, Esq. 

 
 

Case 17-34665-KLP    Doc 968-1    Filed 11/15/17    Entered 11/15/17 12:50:19    Desc 
 Exhibit A - Supplemental Declaration of Cullen D. Speckhart    Page 9 of 9



1

Cullen D. Speckhart

From: Cullen D. Speckhart
Sent: Wednesday, September 27, 2017 12:26 PM
To: Kohen, Lynn A. (USTP)
Subject: Re: Toys "R" Us - WRG

I will withdraw it. You are absolutely right. Thanks Lynn.  

Cullen Drescher Speckhart, Esq. 
Co‐Chair, Business Restructuring & Bankruptcy Litigation 

W O L C O T T | R I V E R S | G A T E S 
O: (757) 497‐6633  |  D: (757) 470‐5566  | M: (757) 618‐0793 
 
On Sep 27, 2017, at 12:25 PM, Kohen, Lynn A. (USTP) <Lynn.A.Kohen@usdoj.gov> wrote: 

Hi Cullen, 
Thank you for the email.  I am not clear how you to intend to amend the NOA for Lego if the committee 
retains you as local counsel.  You may be better off withdrawing the NOA.   
  
Also, the 341 meeting date has changed.  It is now 10/24 at 10:00 at the Hilton. 
  
See you then, 
Lynn 
  

From: Cullen D. Speckhart [mailto:cspeckhart@wolriv.com]  
Sent: Wednesday, September 27, 2017 8:34 AM 
To: Kohen, Lynn A. (USTP) <Lynn.A.Kohen@UST.DOJ.GOV> 
Subject: Toys "R" Us ‐ WRG 
  
Lynn: 
  
Again, very good to meet you yesterday and please accept my thanks for your excellent formation 
meeting. Your hard work and that of your team made a long day very pleasant.   
  
Following up on our conversation, I wanted to confirm that LEGO agreed to release me as their counsel 
given that I have tendered, as of this morning, my written request to Kramer Levin to be considered for 
the local counsel position. During our call yesterday, you advised that, if I am selected as local counsel 
for the committee, I should (1) amend the NOA we filed for LEGO; and (2) ensure that all information 
about my firm’s relationship with LEGO is disclosed in my employment application. We will be sure to 
satisfy those requirements if the committee does ask my firm to represent it in the local counsel 
capacity.  
  
Thank you again for your time yesterday and in giving me the right guidance here.  
  
Best, 
  
CDS 
  

Cullen Drescher Speckhart, Esq. 
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Co‐Chair, Business Restructuring & Bankruptcy Litigation 

  
W O L C O T T | R I V E R S | G A T E S 
919 E. Main Street, Suite 1040, Richmond, VA 23219 
200 Bendix Road, Suite 300, Virginia Beach, VA 23452 
O: (757) 497‐6633  |  D: (757) 470‐5566  | M: (757) 618‐0793 
cspeckhart@wolriv.com 

www.wolcottriversgates.com 
  

NOTICE TO THE DEBTOR: Please be advised that this law firm is a debt collector and 
this communication is an attempt to collect a debt. Any information obtained may be 
used for that purpose.  

NOTICE: This communication is not intended or written to be used, and cannot be used, 
for the purpose of (i) avoiding tax-related penalties under federal, state or local tax law 
or (ii) promoting, marketing or recommending to another party any transaction or matter 
addressed herein.  

NOTICE: This message originates from the law firm of Wolcott Rivers Gates. The 
message and any file transmitted with it may contain confidential information which may 
be subject to the attorney-client privilege, or otherwise protected against unauthorized 
use. The information contained in this message and any file transmitted with it is 
transmitted in this form based on a reasonable expectation of privacy consistent with 
ABA Formal Opinion No. 99-413. Any disclosure, distribution, copying or use of the 
information by anyone other than the intended recipient, regardless of address or 
routing, is strictly prohibited. Please notify the sender immediately by replying to this e-
mail if you have received this e-mail by mistake and delete this e-mail as well as the 
original email from your system. All attachments are believed to be free of viruses, but 
any attachments should be checked for viruses before being opened. Any views, 
opinions or personal messages presented in this email are solely those of the sender 
and are not attributable to Wolcott Rivers Gates. Wolcott Rivers Gates will not accept 
any liability in respect of such communication for any damages or other liability arising 
from such views, opinions or personal messages. 
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